
 
Material from the Ministry of Justice in relation to the Civil Procedure (Amendment) 

Rules 2017 (SI 2017/95) 
 
The SLSC’s questions are listed below in italics, followed by the MoJ response to 
each question.  
 
The Government’s policy was set out in its response paper published on 17 November 2016, 
with an accompanying impact assessment, which is available at:  
https://consult.justice.gov.uk/digital-communications/costs-protection-in-environmental-
claims/  
 
SLSC: 
1. In both EMs, no attempt has been made to characterise or respond to the points raised 

in the consultation exercise on the Aarhus Convention changes. This is contrary to 
standard instructions.  

 
I note that 98% of respondents did not agree with the interpretation of the Edwards 
principles proposed in the consultation document. Were any changes made to the 
drafting of rule 45.44 as a result? 

 
MoJ Response: 
The rule at 44.44(3) provides, in line with the Court of Justice in C-530/11 (Commission v. 
UK, paragraphs 47-49) and C-260/11 (Edwards/Pallikaropoulos, paragraphs 40-42), for 
“prohibitively expensive” to mean costs which either exceed the financial resources of the 
claimant or are objectively unreasonable, having regard to certain factors including merits of 
the case. These are the principles set out in Edwards, which are reflected in rule 44.44(3). 
Changes were made to simply the drafting, although the substantive Edwards criteria 
remained the same.   
 
SLSC: 
2. We have received a submission which expresses concern that the new arrangements 

will encourage “satellite litigation” around the issue of costs which will detract from the 
substantive issues and cause delays.  
 
What is the MOJ's assessment of this likelihood? 

 
MoJ Response: 
There is no evidence to suggest that varying costs caps will encourage unnecessary satellite 
litigation. Defendants in these cases will be publicly funded bodies which will need to behave 
responsibly in their litigation decisions; for example they would need to be satisfied that they 
had sufficient grounds to justify spending public money on seeking a variation. The rules 
also include safeguards against unmeritorious or merely “tactical” applications to vary the 
claimant’s default costs cap upwards: unsuccessful applicants would need to pay the costs 
of the application, and the court could only make a variation if satisfied that the variation 
would not make the proceedings prohibitively expensive for the claimant. 
 
SLSC: 
3. The submission also points out that the costs cap relates only to the claimant’s liability 

to pay the defendant’s costs, and that the claimant’s own legal costs are not included. 
The Government’s stated intention of “introducing more of a level playing field so that 
defendants are not unduly discouraged from challenging a claimant’s entitlement to 
costs protection” may escalate the claimant’s legal costs and act against the intention of 
the Aarhus Convention that the costs of environmental litigation should not be 
prohibitive.  
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What is the MoJ's response to that assertion? 
 
MoJ Response: 
The government believes that the new environmental costs protection regime allows claims 
to be brought without the costs being prohibitively expensive.  As noted above, publicly 
funded defendants will need to behave responsibly in their litigation decisions, and in 
considering what the claimant’s cap should be, the court is always required to make sure 
that the costs are not prohibitively expensive for the claimant.  
 
SLSC: 
4. The Government Response document states that part of the intention is"discouraging 

unmeritorious claims which cause unreasonable costs and delays to development 
projects.”  
 

 What evidence is there that there are a significant proportion of unmeritorious 
claims? 

 Can you characterise what sort of claims would be acceptable under the 
Aarhus Convention? Would it include objections to HS2 going through a) the 
claimant's back garden b) a local area of natural beauty? Would it include plans 
to plant GM crops near your house or to frack under your land? Would it 
include plans for the building of houses on common land?  

 What is the success rate for claims? 
 
MoJ Response: 
It is clearly desirable to reduce the potential for unmeritorious claims.  An impact assessment 
accompanied the Government’s response to the consultation on Costs Protection in 
Environmental Claims in England and Wales, published on 17 November 2016. The success 
rate for Aarhus judicial reviews is set out in the impact assessment at paragraph 29.  
 
In addition, the new rules extend the scope of the environmental costs protection regime to 
those reviews under statute covered by EU law (those that engage Article 9(2) of the Aarhus 
Convention). It is ultimately for the courts to determine which claims are within the scope of 
the Aarhus Convention if an issue is raised as to whether a particular case is within the 
scope of the Convention; but claims of the sort indicated would seem likely to fall in within its 
scope.  Annex I to the Convention itself lists the types of activities which might engage the 
Convention.   
 
SLSC: 
5. The Ministry of Justice states that its policy intention is to introduce a greater certainty 

into the regime, the strongly negative response to consultation and the submission 
received indicate the reverse outcome and that, as a result of the increased uncertainty 
introduced by these changes, people with a genuine complaint will be discouraged from 
pursuing it in the courts.  
 
What is the MOJ's assessment of this likelihood? 

 
MoJ Response: 
There is no evidence to suggest that claimants would be discouraged from bringing claims 
as a result of the changes to the environmental costs protection regime made by the new 
rules. It is not unreasonable for the cap for wealthy claimants to be higher than for poorer 
claimants, always provided, as the new rules explicitly require, that in any case the costs of 
the proceedings should not be ‘prohibitively expensive for the claimant’. 


