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Members present 

Lord Trefgarne (Chairman) 

Baroness Andrews 

Lord Bowness 

Lord Haskel 

Baroness Humphreys 

Lord Janvrin 

Baroness O’Loan 

Lord Rowlands 

Baroness Stern 

________________________ 

Examination of Witnesses 

Elizabeth Gardiner, First Parliamentary Counsel and Permanent Secretary in the Cabinet 

Office, Jonathan Jones, Treasury Solicitor, and Chris Wormald, Head of Government 

Policy Profession and Permanent Secretary at the Department of Health 

 

Q1  The Chairman: Good afternoon and thank you for coming. You know what we are 

interested in and concerned about. Would you like to introduce yourselves, please? 

Chris Wormald: I am Chris Wormald. In my day job I am Permanent Secretary at the 

Department of Health, but I am here more because of my corporate responsibility as head of 

the Policy Profession for the UK Civil Service.  

Jonathan Jones: I am Jonathan Jones. I am the Permanent Secretary at the Government Legal 

Department and head of the legal profession in government, so in particular I am responsible 

for the lawyers who draft most statutory instruments. 

Elizabeth Gardiner: I am Elizabeth Gardiner. I am the First Parliamentary Counsel, a 

Permanent Secretary in the Cabinet Office. My day job is running the office that produces the 

primary legislation, but I am here with my hat on as one of the Permanent Secretaries in the 

Cabinet Office, and with a general interest in improving the quality of legislation, primary or 

secondary. 

The Chairman: We are a bit like “University Challenge”. Anyway, thank you all very much 

for coming. We will each ask a question, and I believe you have seen the list of questions. We 

will leave it to you to decide which of you is best qualified to answer the question that we put. 

I will ask the first question, if I may. We are very happy to see you today. We had originally 

thought that Mr Manzoni might come, but he suggested you and we are delighted that it is so. 

Could you explain your roles and how they relate to our concerns about the quality of 

information provided in support of secondary legislation? 
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Jonathan Jones: Shall I go first, having responsibility, as I said, for the lawyers who draft the 

instruments? It follows that the drafting lawyer is not responsible for the policy underlying an 

SI, and is not primarily responsible for the preparation of the policy documentation, but they 

have an important supporting role. Lawyers will typically be involved in advising on helping to 

scrutinise—helping to shape the Explanatory Memorandum, for example—to ensure that it is 

complete, that it is not superficial, and that it is not inconsistent with the content of the 

instrument itself. Lawyers have that general co-ordinating supporting role. 

I might also mention that we have recently established a new specialist drafting unit in my 

department, which we have called the SI Hub. That is playing a role at the centre not only to 

do some of the most difficult drafting but to help co-ordinate the provision of guidance and 

training, and generally to improve standards of drafting and the approach generally to the 

preparation of secondary legislation in all departments. That is the central role that I and my 

team play. 

The Chairman: Do either of the others want to add to that? 

Chris Wormald: I will explain my role. As I say, I am here mainly as head of the Policy 

Profession, which looks at policy-making across the whole of government, and mainly at the 

questions of how we train policy-makers and how we develop good policy-making systems 

across all government departments. 

We are not, of course, responsible for individual pieces of policy-making in an individual 

department. That remains the responsibility of the Ministers and the Permanent Secretary of 

that individual department. We look at the cross-cutting things, and in this context we are 

looking at how, within what we do to try to develop policy-makers, we train them in 

parliamentary skill generally, in the issue that the Committee is interested in specifically, and 

in what good practice looks like. 

In preparation for this hearing, we discussed what we do in relation to Explanatory 

Memoranda and I will put on record straightaway that we concluded that it is not enough. I 

do not think there will be a disagreement between us and the Committee that more needs to 

be done across government to get the kind of consistency in Explanatory Memoranda and 

other supporting documentation that we seek. In the Policy Profession, subsequent to this 

meeting we will look: first, at how we work with the Hub that Jonathan described; secondly, 

at what we can do to train policy-makers better in how to provide a good service around all 

this; and, thirdly, how we identify and spread good practice around Whitehall. Our intention 
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is to leave with the conclusions of this Committee hearing and to do quite a lot of thinking 

about how can we make this situation better. 

Baroness Andrews: Mr Wormald, are you looking for generic skills to be developed across 

legislation? 

Chris Wormald: This is very much work in progress. As I am sure you remember from your 

time in government, we did not really have a policy profession at that time. 

Baroness Andrews: Absolutely. This is all new to me. 

Chris Wormald: Yes, it is something that we have been developing. As we developed other 

professional skills in government, such as finance, HR and IT, the view that Cabinet Secretary 

Jeremy Heywood in particular took was that we needed to apply the same sorts of disciplines 

to policy-making and get away from the sort of mode or model of policy-making that was—

how should I describe it?—to employ a lot of clever people and let them learn from the people 

who already were doing it, and to think of it much more as we do with every other profession. 

There is a set of skills that we expect a policy-maker to have, a set of training that we expect 

them to do and a set of standards that we expect them to meet. It is not a prescriptive 

profession, so it is not like law. We do not give out licences to practise policy, and we would 

not want to as it should not be an exclusive profession, but we want people to think of it in 

those terms. 

We have been mapping out what we expect a policy-maker to know. There is a lot of analytic 

stuff on that. There is behavioural science and there are policy-making techniques. There is 

also a chunk on parliamentary skills, which we already were looking at prior to the discussions 

that we are having. If I am completely honest, we have not looked up to now at the questions 

on policy-supporting documentation which this Committee is addressing. We have looked 

much more at the policy-making role in primary and secondary legislation, and in working with 

the House. We have not looked at this before. As I said, we need to go away and do that. We 

will get one of the departmental heads of policy—my own in the Department of Health, Clara 

Swinson—to lead a project on how to identify good practice and how to spread it around the 

system, working closely with Jonathan’s people in the SI Hub. We intend to build the 

conclusions of this hearing into what we promote as good practice in the Policy Profession. 

Baroness Andrews: Just one more question, if I may. One thing that we are wrestling with, 

both in this Committee and as the House as a whole, is the balance between primary and 

secondary legislation. That is relevant to the way in which your young policy-makers look at 
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their task and their relationship with their Ministers, for example. Is your professional 

approach wide enough to take that sort of thing on board? 

Chris Wormald: I might ask Elizabeth to comment on this, too. Our question is whether policy 

officials are trained and developed well enough to provide the best possible advice to Ministers. 

Clearly, in doing that, you have to understand what primary and secondary legislation are for 

and what the various rules are and so on. However, as you know from your own experiences, 

there were some intensely and blatantly political decisions about what should be in a Bill and 

what should be in secondary legislation. As a profession, we would not take a view on the 

right balance. We want to ensure that policy advisers, the civil servants, are equipped to give 

full, proper, neutral, classic, well-informed policy advice to Ministers, so that Ministers can take 

that decision. I do not think it will bite on exactly what you are getting at, because that is more 

of an issue. Elizabeth might want to add to that point. 

Baroness Andrews: I agree with you about that.  

Q2  Lord Haskel: One of the duties of this Committee is to report to the House on grounds 

of insufficient information, which of course means Explanatory Memoranda and impact 

assessments. You have just told us about the work that you are doing to try to improve on 

this, but is anybody in the Cabinet Office actually taking a cross-Whitehall view on the impact 

assessments and the Explanatory Memoranda, or do you leave that to the various departments 

that are preparing the legislation, because obviously they would know more about it than you 

would? 

Elizabeth Gardiner: I am from the Cabinet Office, so perhaps I can answer that. They are not 

taking an individual view on every instrument and the quality of the particular note relating to 

a particular policy instrument. That sits best in the department with the expertise. We have 

an interest in the overall quality of the legislation and in our interaction between the 

Government and Parliament, so we take an interest in that. Much of the work that we are 

planning to take forward is at that level—to try to improve that—but the actual assessments 

and the putting together of the information would still be done at a departmental level, and 

the balance between the input of lawyers and policy officials to that is best determined at a 

local level in the department. Some departments legislate a lot more than others, some have 

highly technical instruments, some have more policy-based instruments, so it is better to leave 

that to the department—with the guidance from the centre—to produce the best-quality 

material.  
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Lord Haskel: I seem to remember that if the quality of the information was not good enough 

when it went up to the Cabinet Office, your legislation was sent back and you went down to 

the bottom of the pile, so there was every incentive to make sure that it was good. 

Elizabeth Gardiner: On secondary legislation that comes to the centre, I do not recognise 

that as something that happens. Certainly on primary legislation, of which there is a lot less, 

there is an element of control through the Cabinet committees, but it is not at the sort of 

level that you are talking about, because the explanatory documents that are produced for 

primary legislation are still produced in the department, and the quality of those is controlled 

in the department. 

Chris Wormald: For some of the reasons that I gave earlier, I do think it is right that primary 

accountability for a piece of information sits with departmental Ministers and departmental 

Permanent Secretaries, not with somebody else, because, precisely as you said, it has to be 

the people who know and understand the detail. 

There are two things that we can do more of. As I said before, on the good practice side there 

are things that individual departments do that other people could learn from. I can say this 

because I am very new to the Department of Health—I have been there for 10 weeks—so 

this has nothing to do with me, but following issues that were raised by this Committee about 

previous DoH Explanatory Memoranda in 2013, my predecessor introduced a system in which 

a checklist has to be signed off by the relevant deputy director in the department before an 

Explanatory Memorandum goes forward. They have to sign against each bit that has been 

properly completed. I cannot claim that this is causal, but I note that DoH was not on your 

list of people to whom you would send anything back, which suggests that my predecessor did 

her job well. Although every department is different, seeing that this is a checklist that one 

department uses, or this is something that another department uses, could benefit everybody, 

and that is the kind of thing that we will look at.  

Secondly, we think that now that we have the SI Hub—obviously the three of us discussed 

this in advance—that will give us more of a sense of what is going on across the piece, and we 

think that the three of us should periodically take information from the Hub about how it is 

looking across the piece and just dip in to test what is happening to see whether the kind of 

good-practice measure that we are building in is effective or not. We thought that if we did 

that, plus continued reports from this Committee, we would get a sense of whether the world 

is moving in the right direction or otherwise. 
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Jonathan Jones: All I was going to say is that—again from the centre in the form of the SI 

Hub—one thing that we already are starting to do is to monitor reports of this Committee 

and the other scrutiny Committees, and then to disseminate the lessons learned from that, 

both good and bad. Rather than leaving it to chance whether a particular department has 

picked up on the trends and criticisms that are coming out of these Committees, we have 

already started to do that centrally and ensure that those lessons are being fed through. 

Without supplanting the judgments and the work that has to be done in individual 

departments, we can begin to co-ordinate and share the lessons. 

Lord Haskel: Yes, a checklist works wonders, especially for pilots when they are going to 

take off with 150 people on the plane. 

Chris Wormald: As I expect you know, there has been a lot of work in my day job looking at 

some of the techniques used in other industries, including the airline industry or what have 

you, on all aspects of safety. My Secretary of State talks a lot these days about those 

transferable techniques and, yes, a decent checklist solves a lot of problems. 

Lord Haskel: So will this become Whitehall-wide? 

Chris Wormald: What we do not do, hopefully for good reasons, is require departments to 

do anything because, as I said, the accountability needs to rest firmly with where Parliament 

puts it, which is with individual Ministers and individual Permanent Secretaries. Our job is to 

spread information on good practice, so we would never tell a department that it has to have 

a checklist. We would ask a department what its system was for ensuring good practice, and 

if it works, fine. It does not have to be a checklist like the DoH’s, but it has to be something. 

The Chairman: I suppose you have no courses for Ministers, more is the pity. 

Chris Wormald: We do not in government. As you know, the Institute for Government has 

one— 

The Chairman: They send me emails. 

Chris Wormald: As I understand it, they do a very good job, which is much appreciated by 

the people who go. Obviously our responsibility is the Civil Service and the Civil Service 

advice, and, as I have said, parliamentary skills in general and this issue specifically are one area 

that we have identified where the Civil Service needs to be better. Obviously there is some 

excellent practice, but it probably is more variable than it should be. We want to have a 

consistent level of performance. 
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Baroness Andrews: I will comment very briefly. Parliament is a mysterious institution, and 

there are no rules. Getting into the ecology of what Parliament expects is difficult for the Civil 

Service, so it is good that you are trying. 

Chris Wormald: Yes, and of course civil servants will never be as expert as Members of 

Parliament or Members of the House of Lords. By definition, you are here all the time, so of 

course you are going to have— 

Baroness Andrews: Slightly more knowledge. 

Chris Wormald: That does not mean, however, that there are not quite simple things that we 

can do. As you will know from your spell in a department, people learn a lot from having a 

spell in a private office or a parliamentary branch, which can be spread around, just from 

watching parliamentary debates and parliamentary committees and getting into the sorts of 

questions that parliamentarians ask. 

The Chairman: All that sounds like a powerful argument in favour of hereditary Peers. I 

quite agree. 

Chris Wormald: I could not possibly comment on that, or on any policy issue. 

Q3  Baroness Andrews: That was an aside. I have a couple of questions on impact 

assessments. One is very basic. What criteria determine whether an SI carries an impact 

statement? 

Chris Wormald: The only impact assessments that are actually required by law—Jonathan 

might like to comment on this—are the business impact ones. 

Jonathan Jones: When there is an impact on business, yes. 

Baroness Andrews: Fine, and that is left to your judgment to determine. 

Chris Wormald: If there is an impact on business, we are required to produce and publish 

those assessments. 

Jonathan Jones: Yes. 

Baroness Andrews: It is useful to have that on the record. 

Chris Wormald: Further impact assessments are done at the discretion of individual 

departments, and it is a judgment about the level of impact. I know that the Committee has 

raised this before. It is one of the things that we will want to look at as we do the work that 

Jonathan and I described earlier. Our test ought to be whether Parliament and this Committee 

are getting the information that they need, almost regardless of whether that information is in 

the main EM or whether there is a separate impact assessment. We ought to look at 

consistency, but the main question that we want to ask people is whether they have provided 
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Parliament with the information so that it can do its scrutiny role properly, as opposed to 

which document it goes into. 

Baroness Andrews: That is absolutely right. The question that follows from what you said 

about good practice is whether you will be in a position to determine whether there are some 

elements that are good practice in themselves. One of the issues that we struggle with is how 

you deal with quantitative information. Would you say, for example, that an Explanatory 

Memorandum should always scope out the numbers affected and the cost and savings? Should 

that be treated as standard information? Surprisingly, quite a lot of the EMs do not have that 

information. 

Chris Wormald: No, certainly judging by the ones that I have looked at, they are normally 

numbers that are already in the public domain being brought together in one place. Certainly 

after successive Governments’ initiatives on the transparency of government data, most of the 

information is available somewhere. The question is pulling it together into something that can 

be easily scrutinised. However, you are right that it will always be a bit of an art rather than a 

science, particularly on the qualitative side of the data. Therefore we will have to make some 

judgments about what best practice looks like. Of course, the Committee, as well as identifying 

one that it does not like, comes back occasionally with one that it thinks is very good; I know 

that you did that with Health quite recently. Again, that had nothing to do with me, so I can 

say that. We will want to look at the ones that the Committee has found particularly helpful, 

which ones we see in the SI Hub that look particularly good, and to spread those around. But, 

as you say, there will always be an element of judgment in that, as well as asking whether it 

had the right numbers in it.  

Baroness Andrews: So who will ensure that the department understands what is required 

to meet the needs of Parliament? 

Jonathan Jones: That comes back to what we have been discussing, which is a role for all of 

us in our professions, including the SI Hub, in identifying and sharing good practice and 

guidance. We have not mentioned training much. We have talked about training for Ministers, 

but there is a lot of training for civil servants and lawyers. Again, a lot of that is now being led 

by the SI innovation Hub. There is a suite of things that we can do without seeking to supplant 

the judgments being made in departments but ensuring that really good examples, as well as 

bad ones, are exposed to all departments, so that we set a kind of gold standard to which they 

can all aspire. 
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Chris Wormald: The Government Legal Service is in a powerful position to do this. How 

many departments do you now cover, Jonathan? 

Jonathan Jones: Directly now, I cover almost all departments. About 15 are responsible for 

drafting statutory instruments. That is quite a tight-knit community, which gives us a ready 

route through which to disseminate guidance, good practice, training and all the things that 

we have talked about. 

Baroness Andrews: Are you talking to Parliament itself enough? 

Jonathan Jones: Parliament sometimes comes to talk to us. We are very grateful that, for 

example, advisers to this Committee have run training for government legal teams and those 

responsible for legislation. There are some good links, on which I am sure we can build. 

Q4  Lord Janvrin: My question almost builds on that. The two questions that I had were on 

the role of the SI Hub and the question of good practice, and you have covered that really 

rather well. However, I have two other points. One is: what is your measurement of success 

for the Hub? How will you judge whether it is succeeding or not? Does that have anything to 

do with the reports of this Committee?  

The second question, which relates to that and to Baroness Andrews’ question, is on the other 

ways in which we as a Committee can help the work of the Hub. 

Jonathan Jones: I am happy to answer both those questions. On the measurement of success, 

we piloted the Hub for just over a year. Because it was a new idea to bring together a specialist 

drafting unit, drafting of SIs had previously been more or less dispersed across every 

government legal team—with the slight risk, if I am honest, that it would become a slightly 

amateur activity. We were keen to professionalise SI drafting specifically as a professional 

expert skill. Having run the pilot on a modest scale, but none the less for just over a year, we 

made an assessment of the two measures that we think are relevant to the success of the Hub. 

One was whether the quality of drafting was going up, which is difficult to measure and not an 

exact science. One measure is from adverse reports from scrutiny committees, including this 

one, and the need for amending instruments, which I know Parliament has been concerned 

about. Against a relatively small evidence base, we saw improvements on both those things, 

with only one adverse report and no need for any amending instrument for SIs that had been 

drafted in the Hub. Against those quite crude, inexact quality measures, we thought that the 

Hub was making a difference.  

The second measure, which is probably even more difficult to do, is whether the drafting of 

SIs becomes more efficient, and whether it is possible to turn these things around more quickly 
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when they are being done in a specialist unit than by somebody who may be picking the skill 

up for the first time. Again, we think that the Hub has shown itself to be a quicker, more 

nimble resource. However, the Hub is not just a drafting unit; it probably does about 20% of 

all the SI drafting, which is a relatively modest proportion of the whole, but we also want to 

use it as a centre of excellence. That is what we have been talking about: that even when the 

Hub is not doing the drafting itself, it is helping to disseminate good practice, knowledge and 

training to the other bits of the department that are also drafting SIs. Against those measures, 

I think we are doing pretty well. 

Lord Janvrin: In terms of developing good practice and so on, have you other ways in which 

we can assist? 

Jonathan Jones: Again, we touched on some of this. Simply through this hearing, but also 

more generally, the Committee’s reports will contain pointers, guidance and information that 

the Hub can take, use and disseminate. I have also talked about our links with this Committee 

and others through contact with officials, clerks and so on, and we can build on that. 

Q5  Baroness O'Loan: I want to take you back to the situation that you just described 

where you have lawyers and policy officials working on statutory instruments and the 

accompanying Explanatory Memoranda and possibly impact assessments. The lawyers, 

particularly in the statutory instrument Hub, are dealing with secondary legislation on a day-

to-day basis. Policy officials may not be so involved or so tuned into the impact of legislation. 

The lawyers presumably draft the statutory instruments. Who has the primary responsibility 

for drafting the Explanatory Memoranda? Is it the lawyer or the policy official? 

Chris Wormald: All departments do things slightly differently, sometimes for very good 

reasons. As I explained earlier, they are dealing with different types of material. In most 

departments, it would be the policy officials who drafted the Explanatory Memoranda. In most 

of the ones that I have looked at in preparation for this hearing, there is an iterative process 

between the policy officials and the lawyers to finalise that Explanatory Memorandum. Practice 

differs on who signs off. In my previous department, DfE, it was the deputy director from legal 

who did the final sign-off, after policy officials had worked on it. Where I am now in the 

Department of Health, it is the exact opposite—it is the policy official who signs the check list 

at the end and says that it is of an appropriate standard. Then it goes to Ministers and then it 

comes here. Everywhere we have looked there is a sign-off procedure that involves lawyers 

and policy makers, but it works slightly differently in different departments. 



 11 

Baroness O'Loan: Is it your intention to explore what produces the most effective product 

for this Committee and the Delegated Powers Committee to consider, for example? 

Chris Wormald: Yes, although we are not aiming for standardisation; there may be very good 

reasons why it is done one way in one department and one way in another. As Jonathan 

described earlier, in some departments the nature of SIs is deeply technical, which, depending 

on circumstances, pushes it either the lawyers’ way or the officials’ way. So we are not aiming 

for standardisation, but we want people to take rational decisions about why they do it their 

way in a particular circumstance. What is common to all of them is that they involve at least 

one lawyer and one policy official. Clearly, having the right communication and discussion 

between those two sets of people is key to it working at all, regardless of what then happens. 

That bit we have to get right, and we have to have the right dialogue between law and policy. 

Baroness O'Loan: Just as a matter of interest, we have a lawyer and a policy official. Are 

they are the same level in the Civil Service, as a general rule? Are we using more junior staff 

to draft memoranda? Perhaps I could give you an example. There was a policy to save X million 

pounds for government, so it said that X million pounds would be saved and that the numbers 

affected were 19,000. You could read that two ways: that they were beneficially affected or 

adversely affected. It took us two communications with the department to find out that those 

19,000 would be adversely affected, yet that is something that the Committee clearly needs 

to know. Given that the impact assessment has to deal only with the impact on business, not 

with the impact on consumers, welfare recipients or taxpayers, how do you ensure that the 

impact on those people is always reflected in the Explanatory Memorandum, if it is not 

standardised? 

Chris Wormald: As I said in answer to Baroness Andrews, the key thing is whether Parliament 

is getting the information that it needs to do proper scrutiny, not whether it comes in an 

impact assessment or in Explanatory Memoranda. On the level at which these things are done, 

all the examples that I have looked at—and I suspect that this is pretty universal, although I 

could not swear to it—the sign-off is always at Senior Civil Service level, so at deputy director 

level, either by a deputy director lawyer or a deputy director policy official. Where the actual 

work is done will vary tremendously and ought to be done on a skills rather than a grade basis. 

There is no magic about something being done at a particular grade. However, as I say, in all 

the examples that I have seen, the sign-off is at SCS level, in policy and in law. I cannot comment 

on the individual case, but clearly the point of an Explanatory Memorandum and the impact 

assessment, if there is one, is to give Parliament the information that it needs to do the 
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scrutiny. It matters less which document it is in; the information needs to be there, and if it is 

not there it is for the individual department to deal with. Then we need to get down to what 

caused the problem. Was it that the person doing it did not know what the requirements 

were? Was it that they did not have the support to do it, or they did not have the access to 

the data? That is why we want to get into the discussion with the policy profession and lawyers. 

We can see the outcome of the problem, which is stuff arising with you that you are not happy 

with. What we need to get down to is how that person sitting at the desk—and in all the cases 

that I have come across in the Civil Service, that is someone who wants to do a good job—

has not come up with the right product. We need to know what the actual problem is; we 

need to get down to that sort of level.  

On the previous question of how this Committee can help, the more feedback we get the 

better on the ones that are not up to the mark and the ones that are. We need to know about 

good practice examples; that this one dealt with an incredibly complicated issue really well and 

was easy to scrutinise, which is like gold dust to us, because then we can put it in front of the 

department and say, “This is the sort of standard that we need to aim at”. 

Baroness O'Loan: Can I ask you one final question on quality control? You said in your 

opening remarks that one of your roles was to provide guidance and training to improve 

quality. Can you give us an example of a situation or a guidance note that you have issued in 

that context? 

Chris Wormald: It is more in training and development than us issuing guidance. I shall give 

you an example from the DfE, my previous department. The kind of thing that we did was to 

establish a set of policy tests on the questions that you have to be able to answer on any policy 

before you pursue it. Those questions start with, “What is the point?” “Who made you the 

expert?” is my favourite policy test. “What information do you have that allows you to answer 

that question?” “Is it deliverable?”—and there were a lot of sub-questions to all those. We 

sent that around as a profession to every department. A lot of departments have created their 

own versions that suit their business; they have not just adopted the DfE one. The Department 

for Transport ones have an awful lot more in them about investment appraisal, as you would 

expect, than the Department for Education ones, where you are dealing with social policy 

outcomes. That is the kind of thing that we do; we find something that is good and interesting, 

send it around and challenge people to say what their version is.  

On specific training, we have assessment training that is run centrally by Civil Service Learning, 

including parliamentary training, which we will build the results of this hearing back into. Then 



 13 

departments do their own training, but they very frequently use the kinds of materials that we 

produce centrally to do that, so as we develop good practice in this area we will look to build 

it into all that training. 

Baroness O'Loan: So you would be bringing people engaged in this work together so that 

they can explore the difficulties that they have had? 

Chris Wormald: Yes, exactly. That is why we wanted an individual head of policy from the 

department to lead some work on this, because then you can get five or six departments 

together to ask what they find easy or difficult, what has gone well and what has not. There is 

the sense not of requiring people to do things but of people learning from each other. From 

the example that you gave, we can see that these are not easy issues. That is why they end up 

at this Committee in the first place, and they are worth talking about to find out the best way 

of presenting this information to Parliament. If anyone on the Committee wishes to participate 

in any of this, it would be particularly helpful. 

Q6  Baroness Stern: We are increasingly being asked by departments—I stress 

“increasingly”—sometimes informally when they ring us and sometimes formally when they 

write to us, to speed up our consideration of an instrument because there is a deadline for 

implementation. These requests sometimes come from emergencies, which we understand, 

but they often come from a simple failure to present the instrument to Parliament in time. 

You probably know that we have a standard scrutiny timetable, which is published and is 

designed to allow the public time to write in if they wish to, which we think is right. My first 

question is: does the Cabinet Office make sure that departments know about this timetable? 

Secondly, we understand that data about forthcoming statutory instruments is collected by 

the Cabinet Office. Is that right, and if so, what use is made of the data that you collect? I think 

those two questions should be really easy to answer. 

Elizabeth Gardiner: In answer to your first question, yes, we do provide guidance for 

departments, which includes guidance on the timetable for SIs. It is clearly not especially 

effective, so that is one area that we certainly will concentrate on in pushing it forward to 

ensure that everybody is aware of it and aware that it is not optional. There will always be 

emergencies, as you say, but each department is responsible for planning sufficient time to 

draft their SI and enable it to be scrutinised and debated, and that should be the norm. 

As for the information that we collect in the Cabinet Office, that is really for handling purposes. 

We collect information. Obviously the Whips are interested in what SIs are coming down the 

line, when they need to timetable them for scrutiny, and to get them to the committees. We 
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also look to see whether controversial things are coming along, and the timetabling of those. 

These are the only aspects in which we trawl across to see what is coming. 

Baroness Stern: Does that enable you to be alerted to the fact that something is going to 

be late and that we are going to be unhappy about that? 

Elizabeth Gardiner: Yes, and in timetabling terms we are probably also unhappy about it. 

There is quite a bit of pushback through the process, because everybody wants to ensure that 

they arrive in sufficient time to enable the process to work properly. The pushback will not 

just be from here, but from the business managers themselves who are trying to timetable it. 

The thing we need to take from here is to try to make sure that this happens on very few 

occasions and that people are building in the time, and to make sure that it is not a case of us 

being able to find out about it and alerting you to it but rather a case of stopping it happening. 

Baroness Stern: That is very helpful. 

Chris Wormald: Another thing that we thought we would do subsequent to this hearing is 

that the three of us will write around all our Permanent Secretary colleagues to set out the 

issues that the Committee has raised and that people should be looking out for. That is one 

thing that we ought to include in what we say. 

Baroness Stern: We would agree with that. 

Q7  Baroness Humphreys: By mid-2015 to 2016, we had reported three SIs from the 

Department for Work and Pensions on the grounds of insufficient information. We took 

evidence in December 2015 from Lord Freud, who also launched a review into the DWP’s 

practice as a result, and we reported on that evidence session in our 21st report to the last 

session. Has the Cabinet Office studied that report? I am particularly interested in what steps 

are being taken to ensure that other departments do not replicate the problems identified 

with the EMs, which included inaccurate or incomplete information, obscurity and lack of 

context, among others. Additionally, I am particularly interested in who makes the final check 

before the SIs come to us, and who bears the ultimate responsibility for the quality of the 

Explanatory Memorandum. 

Elizabeth Gardiner: Perhaps I can start with whether the Cabinet Office has studied it, to 

which the answer is yes, we have—dare me to come and say no—and we have taken account 

of the messages that were given, which has fed in particular into what the DWP did in 

response. Perhaps Chris will say a bit more about what it has done, but it has done some 

extremely interesting things, and we need to build on that more. Some departments may have 

picked up some messages from that, but having looked at this in preparation for coming here 
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we feel that a lot could be learned from the kind of approaches that the DWP has taken and 

we need to feed that out across Whitehall more generally. Do you want to say a little bit more 

about what is being done, Chris? 

Chris Wormald: Yes, these are exactly the kind of issues that we will want to build into both 

our future guidance, our future good practice and our training and development. I will not run 

through it; I am sure you know what the DWP did in response. It has shared that with me, 

and it does look to be a very comprehensive set of things that they put in place. As your 

question implied, that is exactly the sort of thing that every department should look at. The 

DWP has some very particular challenges in relation to SIs—I do not need to tell you that—

so some bits of what it does would be relevant to some departments and some bits not, but 

we nevertheless should show it all to everyone. 

Ultimate accountability rests with departments; an SI is presented by a Minister. The quality 

of the advice that that Minister receives is the ultimate responsibility of the Permanent 

Secretary of that department, delegated to other senior officials. The accountability, as with 

everything that that department does, is with a combination of Ministers and the Permanent 

Secretary. As we said all the way through, we want to do some more central things, but we 

do not want to do anything that dilutes that direct accountability of Ministers and Permanent 

Secretaries to Parliament for the conduct of their own departments. I know they would not 

want that, and I do not think Parliament would either. Everything we are doing is about how 

we can support people to do that well, as opposed to diluting that very clear and long-

established accountability system. 

Baroness Andrews: There was one thing that we discussed with the DWP, which is 

particularly interesting. That was because, as you said, the DWP is a particularly technical 

department with a lot of routine SIs, but also now—following on from social security 

changes—lots of very complex one-off SIs to deliver new policy. According to the Minister, 

the officials sometimes seemed to have a difficulty in determining the audience. On the one 

hand, the SI has to meet the expectations of the Social Security Advisory Committee, who are 

familiar with technical and expert description and implementation. On the other hand, it has 

to be explicitly useful and transparent to a lay committee, so that we can judge whether the 

House needs to know about this or not. There was a suggestion that sometimes officials got 

the audiences mixed up. That is a pretty central— 

Chris Wormald: Obviously, the DWP is not a department in which I have ever worked. 

Baroness Andrews: No, but it is a general problem. 
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Chris Wormald: I can imagine exactly how that would be a challenge, particularly if this was 

the only SI you had ever worked on, or it was the first time you had done it, or whatever. I 

could imagine that being a challenge for policy officials, and it strikes me that this sort of 

situation is one of those that Jonathan described about how we might use the legal service in 

the SI Hub. It might be particularly valuable because, almost by definition, lawyers in the 

department will see a lot more SIs than an individual policy official. That may be one that you 

and yours can help with, Jonathan. 

Jonathan Jones: I hope so. I have drafted some pretty technical SIs myself that one would 

struggle to explain to a lay audience. There are some tricks and techniques that can be used 

such as even really basic things, such as not using acronyms and explaining technical terms the 

first time you use them. One can do it that way without patronising the expert audience, who 

need to understand the technicalities in order to scrutinise the real effect of an instrument, as 

well as explain it in if not in layman’s terms then in slightly more comprehensible terms. It is a 

difficult trick, but there are some things that you can do. As Chris said, lawyers can have a 

role in that because they will see a spread of instruments and they often can be a source of 

challenge to the policy official, who may have been working on this one SI and who may be 

absolutely steeped in the policy and the technicality. A lawyer can come along and say that it 

is all very interesting but does the official realise that a lay reader will not understand a word 

of it. That sort of constructive dialogue can have a role to play, I hope. 

Q8  Lord Bowness: You know that the House of Commons and this House take a different 

approach to the scrutiny of legislation. The methods and systems are quite different. There is 

no equivalent in the Commons of this Committee, for example. You have given some 

indication of the guidance that you give to departments on the preparation and presentation 

of secondary legislation. You might want to add to that. Specifically, does the government 

guidance adequately explain the process of scrutiny in each House and make it clear that it is 

different here from the other place? 

Chris Wormald: If I am honest, probably not well enough. As I said in answer to an earlier 

question, we think that the Civil Service needs to improve on parliamentary skills and be less 

variable. I am sure that there are thousands of civil servants who understand what you describe 

perfectly, and I am also pretty confident that there are some who have not yet experienced 

the pleasures of the differences. So there is more to do.  

Elizabeth Gardiner: Yes, there definitely is more to do. One thing that has an impact on 

departments is when they meet officials from committees here and in the Commons. That has 
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had a good impact on the departments that have gone with that. BIS has been doing a lot of 

work through its parliamentary clerk in training its officials in the mysteries of both Houses. 

That will pay dividends, but there is a lot of work to be done. 

The Chairman: I suppose it becomes more acute when a new Government are formed and 

come into office, and the junior Ministers have probably never done these things before and 

are heavily reliant on your help and guidance. 

Chris Wormald: We have a lot of experience of new Governments and new Ministers. As I 

said, we need to focus on whether civil servants are providing the best possible advice. That 

is almost regardless of whether it is a brand new Minister or an experienced one. Even if a 

Minister is experienced, they may not have dealt with the issue before and will rely on their 

expert advisers. Obviously, there are more pressures at particular times in the political cycle, 

but we need to aim for universally high-quality advice.  

To link that with the previous question, I suspect that most civil servants have considerably 

less experience of dealing with the House of Lords than with the House of Commons. This is 

my 24th committee appearance in my career, and my first before a Lords Committee. I will 

come back if you like. A large number of those were Public Accounts Committee sessions. 

Nevertheless, I doubt that I am unique. For most people who deal with Parliament, it is much 

more likely to be the Commons. You are pointing to an information gap as to how the Lords 

work, and I suspect there probably is one. 

The Chairman: You are doubly welcome. 

Q9  Lord Rowlands: You brought up a personal issue. I was elected to this place 50 years 

ago this year, and I have served in every Parliament over that 50 years. As a 26 year-old, I 

remember a raging debate about what should be in primary and what should be in secondary 

legislation. Now at the age of 76, what do I find that we are debating after the tax credit 

regulations and the Strathclyde review: what should be in primary and what should be in 

secondary legislation? Is there any chance before I keel over that we at least make some real 

progress in defining what should be in primary and what should be in secondary legislation? 

Chris Wormald: I am very tempted to ask you what you concluded 50 years ago, but I shall 

leave this question to Elizabeth. 

Elizabeth Gardiner: As Chris said, there is a political decision here about how legislation is 

framed. I know that the House has been exercised about some Bills that it regarded as 

framework Bills, but there are circumstances in which a framework Bill may be the most 

appropriate way in which to deliver a policy and circumstances in which that could be criticised 
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for any number of reasons—and has been on occasion. So there is always a balance to be 

drawn, and where it is drawn is a very hot topic. 

Lord Rowlands: Who has taken it on? Who is going to come forward? 

Elizabeth Gardiner: It is always a question of looking at the power. For all the powers in the 

Bill, the department has to produce a memorandum for the DPRRC, which is put to the PBL 

Committee and the Cabinet Office before the Bill is introduced. Those powers are considered, 

and the suitability of taking the power and the parliamentary procedure are considered. So 

there is scrutiny of that sort and at departmental level in terms of advice to Ministers on the 

appropriate balance. When we get to the SIs, the decision has already been made at that point, 

so, on the assumption that there is no unexpected use of the power, it is no place for the 

explanatory material attaching to the SI to comment on the balance, because the decision was 

made by Parliament in approving the primary legislation. 

Lord Rowlands: We have a very distinguished constitutional historian in this House, and he 

gave evidence to a committee recently that a principle could be established that primary 

legislation is policy and secondary legislation is operational. Why cannot we at least say that 

that is the basic principle, and that if you want to deviate from it you have to make a powerful 

case? 

Elizabeth Gardiner: I think it is a political decision at the end of the day as to whether that 

is the division. It is for Parliament to determine whether that is the division that it wishes to 

consent to in Bills. Parliament has obviously approved powers that go to policy matters, and 

the Government then exercise the powers that have been conferred by Acts of Parliament 

and approved by both Houses. So it is within Parliament’s gift to decide on the appropriate 

balance between primary and secondary legislation. 

Lord Rowlands: That is a very good temptation. Everybody is outraged by Henry VIII powers, 

for example, so why do they still keep coming? 

Elizabeth Gardiner: There is a whole variety of Henry VIII powers, from large powers that 

enable you to enact new areas of policy to very minor consequential amendments that you 

just have to tidy up the statute. All those are Henry VIII powers, so, if we were to stop using 

them completely, the amount of legislation that would have to come before the House just to 

do that minor tidying up would be considerable, to no great effect. It is about the nature of 

the power rather than whether it is a Henry VIII power or not, or whether it allows you to 

amend primary legislation or not. 
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Lord Rowlands: When you say that it is up to Parliament to decide, I would be tempted to 

promote the idea that, if this House sees a Bill that is offensive in terms of the balance of 

primary and secondary legislation, we should have the power not to receive it until it is taken 

back. 

Elizabeth Gardiner: That is the luxury of being a Parliament. Parliament is entitled to 

scrutinise and decide. 

Lord Rowlands: Your reply seemed to mean that it would just be business as usual. 

Elizabeth Gardiner: I think that the Government are listening, and they understand that there 

is great disquiet, expressed in a number of committee reports. They are taking that into 

account and framing their legislation in what they regard as the appropriate way in which to 

deliver a policy. There is always a choice and a balance to be struck, but at the end of the day 

it is a political decision as to where that balance is struck. 

Q10  Baroness O'Loan: Clearly Ministers have their own political reasons for doing things 

in certain ways, and one of them may be speed. It is easier to produce a framework Bill than 

to produce a rather more considered Bill. That we cannot hold civil servants responsible for 

in any way. But what about the advice that Ministers receive? Have you as a group formulated 

your thoughts not as guidance to Ministers but to assist them to make those decisions? We 

know that the House of Commons does not scrutinise legislation—we know that so much of 

it comes through to this House for scrutiny—and we know that with delegated legislation we 

have very little power to reject. So the decisions made on primary legislation are profoundly 

important. Ministers come into office and dot around departments, so very often the 

technicalities of the issues that lead to framework are such that the Minister is probably not 

on top of them anyway, in some cases. Is there more that you could do to assist Ministers to 

reach a more considered decision? 

Elizabeth Gardiner: I think that the guidance making that decision, which is directed at 

primary legislation, touches on the fact that in determining your policy you have to consider 

that balance. The lawyers will give advice as to what they think an appropriate balance would 

be to allow Parliament to scrutinise the policy and to ensure that it is appropriate to exercise 

those sorts of things in powers that are subject to the sort of scrutiny that you can give to 

those powers. In the Office of the Parliamentary Counsel, we are quite a small team, and we 

talk to each other all the time and discuss what is the appropriate balance, along with the sorts 

of things that might be regarded as controversial and therefore to be avoided—or at least on 

which the Minister should be warned of the risk of proceeding one way or another. So there 



 20 

is certainly a lot of discussion at the level of parliamentary counsel and between parliamentary 

counsel and the instructing lawyers about where that appropriate balance is. It is not that it is 

done without thought; it is done with thought, and Ministers are given advice about where 

that balance might lie and the advantages or disadvantages of going one way or the other. 

Baroness O'Loan: Do you think that that informal system, which I am sure is very valid, is 

adequate? 

Chris Wormald: It is a fundamental principle of our system that the advice that we give to 

Ministers is private. That is why it is quite difficult to answer your question without sounding 

too Sir Humphrey-ish. We aim for the best informed advice to Ministers possible, which brings 

out all the implications of a policy, including what the likely parliamentary reaction would be. 

I am afraid that we cannot tell you of particular cases in which our advice was followed or not. 

That is a private matter, and we all understand why. The question that we need to address is 

whether we are giving the best possible advice, and then it is, rightly, for Ministers—nobody 

elected any of the three of us—to decide what they want to bring to the House and defend 

it. 

Jonathan Jones: Can I just add to that? The good advice will take account of the views of the 

Delegated Powers Committee, among other things, which is one of the Lords Committees to 

which I have given evidence. It was concerned, as this Committee has been, about the quality 

of material going to that committee to justify choices made about what powers to take and 

what procedure should apply to them. Good advice will take account of all that; the risk of a 

particularly adverse reaction in Parliament, including in the DPPRC, will be part of the package 

of advice. In the end, as we keep saying, it is a political judgment as to what balance to strike. 

Lord Rowlands: Almost the last sentence in Lord Strathclyde’s review said that there was 

concern. 

Elizabeth Gardiner: The Government are still to respond to Strathclyde, and when they 

respond I think they will address that. 

Lord Rowlands: So we will see a draft of some kind replying to that concern. 

Elizabeth Gardiner: I do not know, because the Government are still to respond to 

Strathclyde. 

The Chairman: Thank you all very much indeed. We are most grateful to you. We are 

greatly assisted by what you have told us. Thank you very much. 


