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Executive summary 

• This amending statutory instrument (the 2nd CFP SI) makes changes to a number of 

pieces of European legislation relating to (i) Regulation (EU) No 1380/2013 of the 

European Parliament and of the Council on the Common Fisheries Policy (the CFP) and 

(ii) European aquaculture regulations. 

 

• Whilst we have focussed our analysis by reviewing one regulation from each part of the 

2nd CFP SI (and all regulations in Part 5 of the 2nd CFP SI in relation to the transfer of 

legislative functions), we are of the view that similar drafting concerns will likely apply 

throughout the document.  

 

• We are of the view that there is doubt about whether the powers provided for in 

section 8 of the European Union (Withdrawal) Act 2018 (the Withdrawal Act) are being 

used appropriately. In addition, the drafting in a number of areas appears to be defective 

and does not adequately “correct” the provisions of EU law. 

 

• A number of provisions of the 2nd CFP SI remove references to existing EU functions 

and institutions, such as the European Commission, the European Fisheries Control 

Agency (EFCA) and the Scientific Technical and Economic Committee for Fisheries 

(STECF). There will be a significant governance gap if these functions are not replaced, 

particularly in a no-deal scenario. 

 

• In addition, a number of provisions of the 2nd CPF SI insert a new requirement into 

retained EU legislation to consult those “likely to be substantially affected” before 

making any regulations that would seek to restrict unsustainable fishing. This presents a 

big risk that sustainability commitments will be traded off against socio-economic 

considerations. 

 

• Certain provisions of the 2nd CFP SI omit references to the principle of proportionality 

when determining the scope of certain conservation measures. It would be helpful to 

know why Defra think this is a ‘deficiency’ which must be removed as there could be 
serious unintended consequences in removing this principle.   

 

• In a number of places the 2nd CFP SI replaces certain duties on authorities to take 

action with powers, which would likely reduce their effectiveness. 

 

• We recommend that the 2nd CFP SI must be improved, either by updating the existing 

draft or by way of a further statutory instrument. This is particularly important in a no-
deal scenario, as the terms of the 2nd CFP SI (together with the Fisheries Bill, if enacted) 

will need to be adopted before the UK leaves the EU to avoid a legal vacuum.  

 

 



Summary of concerns 

1. No replacement of European Commission/European Parliament oversight role  

A number of provisions in the 2nd CFP SI remove references to European functions that are 

not replaced. For example, obligations to inform the European Commission of (i) vessels for 

which a fishing authorisation has been revoked and (ii) certain authorisations including 

technical and scientific information on acoustic deterrent devices and effects on incidental 

catches of cetaceans have been removed (see for example Regulation 6(4)(c) and 19(3)(c) of 

the 2nd CFP SI). 

This presents a large risk that the oversight function that the European Commission and 

European Parliament perform, ensuring accountability and transparency in the performance 

of the UK’s obligations under the CFP and associated regulations, will not be replaced. 

In addition, Regulation 19(6) of the 2nd CFP SI removes Articles 6 and 7 of Council 

Regulation (EC) No 812/2004 (Regulation 812). Articles 6 and 7 set out obligations to 

report annually to the Commission and include requirements for the Commission to report 

to the European Parliament and Council on the operation of Regulation 812. The important 
reporting mechanisms currently in place to monitor compliance with Regulation 812 will 

therefore be lost. 

As the Committee highlighted in its report on the 1st CFP SI , Defra argued that the 

oversight function that the European Commission currently holds over Member States 

could, for England at least, be provided by the Office for Environmental Protection (the 

OEP). However, Greener UK is concerned that the OEP is not an adequate replacement for 

the European Commission, and in the event of a ‘no deal’ scenario there would be a 

significant governance gap before the OEP is implemented. 

2. No replacement of EFCA and STECF role  

In a number of places, references made to EFCA are removed and not replaced (see for 

example Regulations 6(3)(a)(ii) and 6(7) of the 2nd CFP SI). This presents a high risk that the 

important role that EFCA plays in advising on, inter alia, the coordination of inspection 

activities will not be replaced once the UK leaves the EU.  

As flagged in the Committee report , Defra has previously argued that it is working with the 

industry and NGOs to establish a replacement fisheries advisory infrastructure for the UK 

that can be put in place after the UK leaves the EU. However, in the event of a ‘no deal’ 

scenario there is no existing body that performs this role, resulting in a significant 

governance gap. 

In addition, Regulation 30(2) of the 2nd CFP SI replaces Article 5 of Council Regulation (EC) 

No 1100/2007 and removes the reference to consultation of the STECF when the UK 

evaluates whether to approve an Eel Management Plan. This presents a big risk that Eel 

Management Plans will be put in place without the same standard of scientific evaluation that 

the STECF provides. 

3. Emergency measures 

Regulation 25(7) of the 2nd CFP SI removes reference to Article 7(3) of Council Regulation 

(EC) No 2018/973, which provides that emergency measures under the CFP should form 

part of remedial measures to restore stocks above MSY levels. Although this has been 

removed in the 1st CFP SI as, according to Defra, the Sea Fish (Conservation) Act 1967 



sufficiently provides for this, Greener UK are of the view that the combination of that Act 

and the Fisheries Bill is not sufficient to replicate the measures provided for under the CFP.  

4. Regional cooperation 

Certain provisions of the 2nd CFP SI remove requirements for the UK to cooperate with 

other countries when taking measures to protect fish stocks. For example, Regulation 

25(11) of the 2nd CFP SI removes Chapters 10 and 11 of Council Regulation (EC) No 

2018/973. Chapter 10 relates to regional cooperation on appropriate measures to protect 

fish stocks and Chapter 11 relates to reporting by the Commission to the European 

Parliament and the Council of the impact of the multiannual plan on stocks. This presents a 

risk that the important role that other countries and the European functions play in ensuring 

fish stocks are maintained will be lost and not replaced.  

In addition, Regulation 28(10)(d) of the 2nd CFP SI removes Article 29(3) of Council 

Regulation (EC) No 1005/2008 (the IUU Regulations). Article 29(3) provides that the 

Commission must update the Community IUU vessel list every three months. Furthermore, 

the Commission must transmit this list to the FAO and to regional fisheries management 
organisations for the purposes of enhancing cooperation between the Community and those 

organisations. The loss of the requirement to update the list of vessels is concerning from a 

transparency perspective, and the loss of cooperation between Member States and RFMOs 

will likely lead to ineffectiveness in the prevention of IUU fishing. 

5. New consultation requirements 

A number of provisions in the 2nd CPF SI insert a new requirement into retained EU 

legislation to consult “such bodies or persons as appear to the fisheries administration to be 

representative of the interests likely to be substantially affected by the regulations [or] such 

other bodies or persons as the fisheries administration may consider appropriate” before 

making any regulations that would seek to restrict unsustainable fishing (see for example 

Regulations 29(5), 31(2), 39(6), 39(7) and 40(2)(b) of the 2nd CFP SI). This presents a big 

risk that sustainability commitments will be traded off against socio-economic 

considerations. 

6. Proportionality 

Regulation 29(2) of the 2nd CFP SI replaces Article 4 of Council Regulation (EC) No 

1026/2012. The new provision in the 2nd CFP SI omits the reference to the principle of 

proportionality set out in Article 4(1)(d) when determining which species fall within the 

scope of the measure. It would be helpful to know why Defra think this is a ‘deficiency’ 

which must be removed as there could be serious unintended consequences in removing 

this principle.   

7. Defects 

A number of obligations that do not relate to EU functions have been removed and not 

replaced. For example, provisions in relation to minimum security requirements for data 

processing systems have been removed and not replaced (see for example Regulations 6(13) 

and 6(18) of the 2nd CFP SI). It is unclear why these references have been removed and 

could result in data processing systems being used that are not sufficiently secure. 

In addition, Regulation 19(6) of the 2nd CFP SI removes Articles 8 and 9 of Regulation 812. 

Articles 8 and 9 include the requirement to adapt guidance for observers on bycatch 

measures on the basis of new technical and scientific progress and the prohibition of the use 



of driftnets. Although certain of the provisions of Article 9 are time-limited, others are not. 

It is unclear why this has been removed. 

In a number of places the 2nd CFP SI removes a requirement to do something under EU law 

and simply makes it a power. For example, Regulation 27(8)(b) of the 2nd CFP SI amends 

Article 21(7) of Council Regulation (EC) No 1224/2009 (the Control Regulations), which 

requires that transhipment declaration procedures and forms are determined in accordance 

with particular provisions. The 2nd CP SI amends this provision from a requirement to 

simply a power to specify transhipment procedures and forms, which could result in a 

weakening of the transhipment requirements.  

Regulation 32(2) of the 2nd CFP SI replaces Article 4 of Council Regulation (EC) No 

2017/1004. The new Article 4 sets out merely a power to make regulations to establish a 

multiannual programme for the collection and management of data, rather than the 

obligation set out in the EU regulations. In addition, the requirement to consult regional 

coordination groups, STECF and any other appropriate scientific bodies has been removed. 

Regulation 41(2) of the 2nd CFP SI adds a new paragraph 4a to Article 12 of the IUU 
Regulations providing that a catch certificate for fish obtained by vessels from other flag 

states can be in a form which does not contain all of the information specified in the EU 

regulations provided that the same level of control by authorities is ensured. This presents a 

risk that the same level of control over the legality of fisheries products will not be ensured, 

and it is unclear why this has been removed. 

Lastly, there are no provisions in the 2nd CFP SI that seek to correct the recitals of the 

relevant EU legislation. Recitals are an important part of EU legislation and should be taken 

into account when interpreting its meaning. The government clarified during the passage of 

the Withdrawal Act that the future use of preambles and recitals is key to ensuring that the 

Withdrawal Act meets its aim of providing legal certainty and stability within our domestic 

statute book. The government also said that policy and decision makers are likely to want to 

have regard to supporting material such as recitals and preambles to assist them in 

addressing questions of how policy might be made and how decisions might be taken in 

future (Letter from Baroness Goldie to Baroness Bakewell of Hardington Mandeville, 4 July 

2018). The recitals must therefore be “corrected” by the 2nd CFP SI to ensure an accurate 

interpretation of the legislation. 

We are therefore of the view that, as currently drafted, the 2nd CFP SI must be improved, 

either by updating the existing draft or by way of a further statutory instrument.  
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