
Response from the Department for Environment, Food and Rural Affairs 

 

[The concerns from Greener UK and Wildlife and Countryside Link are in italics.] 

 

Defra’s general approach to the fisheries Withdrawal Act SIs have been based upon the 

following:  

 

• When the UK leaves the European Union, it will no longer be a Member State. 

Therefore, the Commission will not be able to oversee the application of the CFP within 

the UK. The implementation and oversight of fisheries management in the UK will be 

the subject of new arrangements, as proposed in the draft Environment Bill and draft 

Fisheries Bill, as well as the 2018 Fisheries White Paper, consistent with the devolution 

settlements. 

 

• Requirements on the UK to report to EU agencies or bodies have been removed, as it 

will not be appropriate for EU entities to oversee the application of fisheries rules in the 

UK after Exit.  

 

• The oversight function that the Commission currently holds over Member States could, 

for England at least, be taken on by the Office for Environmental Protection (OEP), as 

detailed in the draft Environment Bill, published 19 December 2018. The OEP will be 

capable of holding government to account, is able to take enforcement action, and is 

required to monitor progress in improving the natural environment, as well as produce 

its own annual reports.  

 

• Defra will work to ensure that the OEP is in place as soon as possible, subject to the 

approval of Parliament and the Environment Act receiving Royal Assent. We’re also 

working to put in place interim measures that may be necessary after 29th March 2019, 

and before the new body is established. Under the draft Environment Bill, there are no 
date restrictions regarding a failure of public authorities to comply with environmental 

law. Therefore, if the UK leaves the EU before the OEP is fully established, it would still 

be able to take action against a failure to comply which occurred between EU-exit and 

the establishment of the OEP. 

 

• Data handling will continue to be governed by domestic data protection law and 

retained EU law on data protection. EU provisions which duplicate data protection law 

have been omitted. 

 

Amendment of RFMO regulations 

  

Commission Implementing Regulation (EU) No 433/2012 laying down detailed rules for the scheme 

of control and enforcement applicable in the area covered by the Convention on future multilateral 

cooperation in the North-East Atlantic fisheries 

  

Regulation 6(3)(a)(ii) of the 2nd CFP SI removes the reference to the European Fisheries Control 

Agency (EFCA) and Regulation 6(4)(c) removes Article 3(2) from Regulation 433/2012, which 

obliges Member States to immediately inform the Commission of vessels for which a fishing 

authorisation has been removed. In addition, Regulation 6(7) of the 2nd CFP SI removes Articles 7 

and 9 on EFCA’s role in the coordination of inspection activities. This means that the important 



oversight role that both the EFCA and the Commission play will be lost. Regulation 6(13) and 

Regulation 6(18) remove references to minimum security requirements for data processing systems. 

It is unclear why these references have been removed and could result in data processing systems 

being used that are not sufficiently secure. 

  

Article 2 concerns the provision of information concerning contact points. Regulation 

6(3)(a)(ii) is amended so that fisheries administrations are required to send the information 

to the NEAFC Secretary and publish it on the secure part of their website. The requirement 

to send the information to the European Fisheries Control Agency (EFCA) has been 

omitted because, in the absence of an agreement to the contrary, the UK will not have a 

legal relationship with the EFCA when the UK is no longer a Member State.  

 

Article 3 paragraph 2 has been omitted as the UK will be a party to the RFMO as an 

independent country, rather than as a member of the EU (which is a single party that 

represents all Member States). As a contracting party to NEAFC and outside of the EU, the 

UK will not be required to inform the European Commission of vessels for which the 

authorisation to fish in the relevant Regulatory Area has been withdrawn or suspended. 

 

Articles 7 to 9 impose obligations on the EFCA, which the UK cannot do as a non-Member 

State, and prescribe the information that Member States must send to the EFCA. These 

provisions therefore do not apply to the UK as a non-Member State. 

 

Article 19 and Annex 12 are omitted by the instrument. The amendments to Article 12 

remove the data processing system, which the regulation imposes on Member States via the 

requirements as set out in Annex 12. The UK will continue to be governed by domestic 

data protection laws (the Data Protection Act 1998) and retained EU law on data 

protection. This law will apply to the handling of all information, regardless of the provision 

in Article 19 or Annex 12, which is therefore duplication. 

 

Amendment of Technical Conservation Regulations 

  

Council Regulation (EC) No 812/2004 

  

Regulation 19(3)(c) of the 2nd CPF SI removes Article 3(3) of Regulation 812, which provides that 

Member States shall inform the Commission of certain authorisations within two months of the date 

of issue, including technical and scientific information on acoustic deterrent devices authorised and 

effects on incidental catches of cetaceans. This presents a large risk that the oversight role that the 

Commission plays in relation to measures to protect cetaceans will be removed and not replaced. 

  

Regulation 19(6) of the 2nd CFP SI 2 removes Articles 6 to 10 of Regulation 812. Articles 6 to 10 

set out obligations to report annually to the Commission, requirements for the Commission to report 

to the European Parliament and Council on the operation of Regulation 812, the requirement to 

adapt to technical progress and additional technical guidance, and prohibition of the use of driftnets. 

The important reporting mechanisms currently in place to monitor compliance with Regulation 812 

will be lost, and there will no longer be requirements to adapt guidance for observers on the basis of 
new technical and scientific progress. The prohibition on using drift nets in Article 9 is also removed, 

and although certain of the provisions of Article 9 are time-limited, others are not. It is unclear why 

this has been removed. 

 



Article 3 has been amended to ensure the technical specifications and conditions of use of 

acoustic deterrent devices are retained in domestic law. However, as an independent 

coastal state, the UK will no longer have a legal relationship with, or be subject to oversight 

by, the European Commission. Therefore there would be no reason for the UK to inform 

the European Commission when the use of such devices has been authorised and their 

effect. Currently, the MMO issue licences for acoustic deterrent devices and they liaise with 

statutory advisors on assessing licence applications and determining impact to the marine 

environment – this will remain the case when we leave the EU. 

 

Articles 6 to 10 concern the submission of data to the European Commission and other 

Commission procedures. Such provisions are not relevant to the UK as an independent 

coastal state.  

Article 9 of Regulation 812/2004 amends Regulation 88/98. The revised provisions are 

already included in the current amended version of Regulation 88/98, therefore Article 9 is 

otiose (please note that this does not mean that the provision on drift nets has been 

removed). 

 

Amendment of the North Sea Multiannual Plan 

  

Regulation (EU) 2018/973 of the European Parliament and of the Council establishing a 

multiannual plan for demersal stocks in the North Sea and the fisheries exploiting those stocks, 

specifying details of the implementation of the landing obligation in the North Sea 

  

Regulation 25(7) removes reference to Article 7(3) of Regulation 2018/973, which provides that 

emergency measures under the CFP should form part of remedial measures to restore stocks above 

MSY levels. Although this has been removed in the 1st CFP SI as (according to Defra) the Sea Fish 

(Conservation) Act 1967 already provides for this, Greener UK are of the view that the combination 

of that Act and the Fisheries Bill is not sufficient to replicate the measures provided for under the 

CFP.  

  

Regulation 25(11) of the 2nd CFP SI removes Chapters 10 and 11 of Regulation 2018/973. 

Chapter 10 relates to regional cooperation on appropriate measures to protect fish stocks and 

Chapter 11 relates to reporting by the Commission to the European Parliament and the Council of 

the impact of the multiannual plan on stocks. This presents a risk that the important role that other 

countries and the European functions play in ensuring fish stocks are maintained will be lost and not 

replaced.  

 

Article 7(3) of Regulation 2018/973 states that remedial measures referred to in Article 7 

may include emergency measures, in accordance with Articles 12 and 13 of the Basic 

Regulation (1380/2013). Articles 12 and 13 in the Basic Regulation were omitted by the 

Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2019 because there are 

existing domestic powers to impose emergency measures on fishers. These powers exist in 

the Marine and Coastal Access Act 2009, in the power under the Sea Fish (Conservation) 

Act 1967 to impose licence conditions, as well as additional powers which would be 

conferred on the Marine Management Organisation and the devolved authorities by the 
Fisheries Bill. Consequently, Article 7(3) of Regulation 2018/973 has been omitted to reflect 

this.  

 

Chapter 10, and Article 18 of the Basic Regulation (1380/2013) to which it refers, have been 

omitted because we are unable to legislate for cooperation with EU Member States in the 



absence of international agreements. Chapter 11 requires the Commission to report to 

other EU entities to evaluate the North Sea multiannual plan. This provision will not be 

relevant to the UK after EU Exit, and has therefore been removed. However, the UK will 

fulfil its obligation to co-operate with the EU and other coastal States on the management of 

shared stocks in line with UNCLOS.  

  

Transfer of legislative functions 

  

Control Regulation (1224/2009) 

  

Regulation 27(8)(b) of the 2nd CFP SI amends Article 21(7) of the Control Regulations, which 

requires that transhipment declaration procedures and forms are determined in accordance with 

particular provisions. The 2nd CP SI amends this provision from a requirement to simply a power, 

which could result in a weakening of the transhipment requirements.  

  

Article 21(7) of the Control Regulation provides a power for the Commission to determine 

transhipment declaration procedures and forms, in accordance with Article 119 of the same 

regulation. As the Commission will not legislate for the UK following EU Exit, it is entirely 

appropriate for this power to be transferred to the UK fisheries administrations.  

 

Article 119 sets out the general provisions governing the Commission’s exercise of 

legislative functions and the involvement of the EU Committee for fisheries and aquaculture. 

Therefore, the requirement to determine the relevant procedure and forms in accordance 

with this Article is inoperable as EU retained law. In the UK we have our own laws, 

procedures and requirements for making, scrutinising and challenging legislation.  

 

IUU Regulation (1005/2008) 

  

Regulation 28(10)(d) of the 2nd CFP SI removes Article 29(3) of the IUU Regulations. Article 29(3) 

provides that the Commission must update the Community IUU vessel list every three months. 

Furthermore, the Commission must transmit this list to the FAO and to regional fisheries 

management organisations for the purposes of enhancing cooperation between the Community and 

those organisations. The loss of the requirement to update the list of vessels is concerning from a 

transparency perspective, and the loss of cooperation between Member States and RFMOs will 

likely lead ineffectiveness in the prevention of IUU fishing. 

 

The amendments to the IUU vessel list provisions made by the Common Fisheries Policy 

(Amendment etc.) (EU Exit) Regulations 2019 provide for each fisheries administration to 

keep a file on each fishing vessel to which IUU fishing information applies. There is a 

requirement for this information to be shared between all of the fisheries administrations 

including a specific requirement to inform the other fisheries administrations when the file is 

updated with new information. The provisions require fisheries administrations to identify 

the vessels for which there is sufficient information to presume that the vessel is engaged in 

IUU fishing, share this information and agree with the other fisheries administrations 

whether an official enquiry should be carried out in respect of a particular vessel. Given the 
amount of time required to conduct an official investigation, contact the flag state, allow 

time for a response, decide that the vessel should be placed on the list and amend the list, 

an arbitrary rolling three month requirement to update the IUU vessel list would be 

inappropriate.  

 



Any amendments to the UK IUU vessel list will be publically available and the new 

provisions also require the Secretary of State to take steps to ensure the publicity of the 

vessel list and publish on a public website. It is not Defra’s understanding that these 

provisions will lead to a loss in transparency or a reduction in cooperation with other 

international bodies, such as the FAO and the WTO, on fighting IUU fishing.  

 

Regulation (EU) No 1026/2012 of the European Parliament and of the Council on certain 

measures for the purpose of the conservation of fish stocks in relation to countries allowing non-

sustainable fishing 

  

Regulation 29(2) of the 2nd CFP SI replaces Article 4 of Regulation 1026/2012. The new provision 

in the 2nd CFP SI omits the reference to the principle of proportionality set out in Article 4(1)(d) 

when determining which species fall within the scope of the measure. It would be helpful to know 

why Defra think this is a ‘deficiency’ which must be removed. 

  

A number of provisions in the 2nd CPF SI insert a new requirement into retained EU legislation to 

consult “such bodies or persons as appear to the fisheries administration to be representative of the 

interests likely to be substantially affected by the regulations [or] such other bodies or persons as 

the fisheries administration may consider appropriate” before making any regulations that would 

seek to restrict unsustainable fishing (see for example Regulations 29(5), 31(2), 39(6), 39(7) and 

40(2)(b) of the 2nd CFP SI). This presents a big risk that sustainability commitments will be traded 

off against socio-economic considerations.  

 

Amendments made to Article 5(4) of Regulation 1026/2012 will provide: 

 

“When adopting the measures referred to in Article 4, a fisheries administration shall, in 

order to ensure that those measures are environmentally sound, effective, proportionate 

and compatible with international rules, evaluate the environmental, trade, economic and 

social effects of those measures in the short and long terms and the administrative burden 

associated with their implementation.” 

 

As a matter of UK law, we do not see that adding a provision into Article 4(3)(d) of the 

same regulation to state that the principle of proportionality applies would be of any effect 

given the requirements of Article 5(4). 

 

The consultation requirement referred to is a standard consultation provision. This 

provision requires that the Government is informed of the views of those likely to be 

substantially affected by the relevant decisions, as well as “other bodies or persons” such as 

NGOs. It is not Defra’s view that these provisions present a risk that sustainability 

commitments will be traded off against socio-economic considerations, particularly given 

that the strategic objectives of the EU’s Common Fisheries Policy – as well as those 

proposed in the draft Fisheries Bill - require consideration of both environmental 

sustainability and socio-economic factors.  

  

Council Regulation (EC) No 1100/2007 establishing measures for the recovery of the stock of 
European Eel 

  

Regulation 30(2) of the 2nd CFP SI replaces Article 5 of Regulation 1100/2007 and removes the 

reference to consultation of the Scientific Technical and Economic Committee for Fisheries (STECF) 

when the UK evaluates whether to approve an Eel Management Plan. This presents a big risk that 



Eel Management Plans will be put in place without the same standard of scientific evaluation that 

the STECF provides. 

 

The requirement to consult the Scientific, Technical and Economic Committee for Fisheries 

(STECF) is removed, because this is an EU body, and we will no longer be a part of it after 

EU Exit. The UK has its own scientific bodies already in existence, including the Centre for 

Environment, Fisheries and Aquaculture Science (CEFAS), which is an executive agency of 

the Department for the Environment, Food and Rural Affairs. 

 

In relation to Article 5 of Regulation 1100/2007, the UK already has Eel Management Plans 

in place, which were approved by the European Commission, and these measures relate to 

the amendment of those plans. The amendment provisions contain a requirement that the 

fisheries administration in question satisfies itself, on the basis of a technical and scientific 

evaluation, that the amendments will not affect compliance with the requirements of the 

Eels Regulation. Furthermore, there is a requirement for the fisheries administration to 

consult and to publish the details of any amendments which are ultimately taken forward.  

  

Regulation (EU) 2017/1004 of the European Parliament and of the Council on the establishment of 

a Union framework for the collection, management and use of data in the fisheries sector and 

support for scientific advice regarding the common fisheries policy 

  

Regulation 32(2) of the 2nd CFP SI replaces Article 4 of Regulation 2017/1004. The new Article 4 

sets out merely a power to make regulations to establish a multiannual programme for the 

collection and management of data, rather than the obligation set out in the EU regulations. In 

addition, the requirement to consult regional coordination groups, STECF and any other appropriate 

scientific bodies has been removed.  

 

The European Commission has already complied with the obligation in Article 4 of 

Regulation 2017/1004 and established a multiannual programme, which will become retained 

EU law. It is, therefore, entirely appropriate for the legislative ability to amend or replace 

this multiannual programme to be framed as a power to do so rather than an obligation. 

 

The requirement to consult STECF and regional coordination groups is removed, as they 

include EU bodies and experts appointed by Member States and EU entities. The UK will no 

longer be a part of such entities after EU exit.  

 

Amendment of other measures 

 

Council Regulation (EC) No 1005/2008 establishing a Community system to prevent, deter and 

eliminate illegal, unreported and unregulated fishing 

  

Regulation 41(2) of the 2nd CFP SI adds a new paragraph 4a to Article 12 of the IUU Regulations 

providing that a catch certificate for fish obtained by vessels from other flag states can be in a form 

which does not contain all of the information specified in the EU regulations provided that the same 

level of control by authorities is ensured. This presents a risk that the same level of control over the 
legality of fisheries products will not be ensured, and it is unclear why this has been removed. 

 

The amendments to Article 12 of the IUU Regulation adopt a concept which is already 

contained in the EU acquis. The EU has already agreed provisions with a number of other 

states that provide for different catch certificate requirements – see Annex 9 to 



Commission Regulation (EC) No 1010/2009 for the provisions applying to Norway, the 

USA, New Zealand, Iceland, Canada, the Faroe Islands and South Africa. The provisions in 

Article 12 relate to agreements the EU has reached with third countries, therefore it is not 

possible to retain them as domestic law, as there can be no guarantee that the UK would 

agree the same provisions as an independent coastal state. As such, Annex 9 was revoked 

by the Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2019. However, it 

is likely that the UK will want to replicate the same, or similar, provisions with some, or all, 

of these countries and therefore the UK needs to ability to be able to agree to such 

arrangements following EU Exit. Whilst it is clear how the powers in the IUU Regulation 

have been exercised by the European Commission and resulted in the provisions contained 

in Annex 9 to Regulation 1010/2009, we did not feel that the wording of those provisions 

were sufficiently clear for the purposes of the Secretary of State as a matter of UK law. As 

such, we have included new provisions to replace those revoked by the Common Fisheries 

Policy (Amendment etc.) (EU Exit) Regulations 2019 (i.e. provisions in Articles 12(4) and 

20(4)) to ensure that the Secretary of State is able to replicate these provisions as 

appropriate.    
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