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Executive summary 
 

• This amending statutory instrument (the CFP SI) makes changes to a number of pieces of 
European legislation relating to Regulation (EU) No 1380/2013 of the European Parliament 
and of the Council on the Common Fisheries Policy (the CFP). 

 

• Whilst we have focussed our analysis on parts 2 and 3 of the CFP SI, we are of the view that 
similar drafting concerns will likely apply throughout the document.  

 

• We are of the view that there is doubt about whether the powers provided for in section 8 
of the European Union (Withdrawal) Act 20182 (the Withdrawal Act) are being used 
appropriately. In addition, the drafting in a number of areas appears to be defective and 
does not adequately “correct” the provisions of EU law. 
 

• We recommend that the CFP SI must be improved, either by updating the existing draft or 
by way of a further statutory instrument. This is particularly important in a no-deal scenario, 
as the terms of the CFP SI (together with the Fisheries Bill, if enacted) will need to be 
adopted before the UK leaves the EU to avoid a legal vacuum.  
 

Summary of concerns 
 

1. No replacement of European Commission/European Parliament oversight role  
 
A number of provisions in the CFP SI remove references to European functions that are not replaced. 
For example, obligations to provide assessments and reports to the European Commission (and the 
European Parliament) have been removed, including the provision of an assessment on the balance 
between fishing capacity and fishing opportunities and the progress on restoring fish stocks (see for 
example Regulations 3(12)(b) and 3(29)) and data on stock quantities and the implementation of the 
CFP (see for example Regulations 4(33)(b),(h) and 4(37)(a)). 
 
This presents a large risk that the oversight function that the European Commission and European 
Parliament perform, ensuring accountability and transparency in the performance of the UK’s 
obligations under the CFP, will not be replaced. 
 
In addition, the key role that the European Commission plays in the control and enforcement of the 
rules of the CFP has been removed and not replaced. For example, Regulation 4(43) of the CFP SI 
removes Articles 96 to 118 relating to the European Commission’s control of the application of the 
CFP and the Control Regulations by Member States, including the requirement on Member States to 
report on implementation. Unless this is replaced, there is a risk that the UK’s ability to properly 
regulate and enforce fishing rules will be diminished.  
 
Similarly, under Regulation 4(49) of the CFP SI the UK need no longer control compliance with the 
obligation to store catches below the minimum conservation reference size separately from those 
for human consumption. In addition, Regulation 3(20)(b) removes the reference to the European 
Fisheries Control Agency when cooperating with third countries and international organisations. 

                                                           
1 The Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2018 
2 Section 8 of the European Union (Withdrawal) Act 2018 gives Ministers the power to make regulations to prevent, remedy or mitigate 
any failure of retained EU law to operate effectively, or any other deficiency in retained EU law. 



Unless this function is replaced with something similar, there is a risk that control and enforcement 
will be weakened and the UK will miss out on cooperation with other states to combat illegal fishing. 
 

2. No replacement of Advisory Council role 
 
In a number of places, references made to ‘Advisory Councils’ are removed and not replaced (see for 
example Regulations 3(3)(d), 3(8)(a)(ii), 3(17) and 3(30) of the CFP SI). This presents a high risk that 
the important role that Advisory Councils play in advising on, inter alia, the implementation of 
measures, minimising unwanted catches and scientific research will not be replaced once the UK 
leaves the EU.  
 

3. Funding and financial compensation  
 
References to any kind of funding or financial compensation from the EU have been removed and 
not replaced (see for example Regulations 3(4)(k)(ii), 3(15)(a)(i), (c) and (d) and 3(27)). There is 
therefore a high risk that using funding to incentivise sustainability, for example concluding a 
sustainable fisheries partnership agreement with a third country, supporting effective data 
management and funding for scientific research will not be replaced. 
 

4. Emergency measures 
 
Certain provisions of the CFP in relation to emergency measures have been removed entirely, 
including Articles 11, 12 and 13 on conservation measures affecting other Member States, 
Commission emergency measures and Member State emergency measures respectively.  
 
Article 11 sets out that Member States can adopt conservation measures not affecting fishing vessels 
of other states so long as they comply with the objectives in Article 2 of the CFP. There is also a 
requirement to work with other states where the other state has a shared interest in the relevant 
fishery. If this is not replaced, there is a risk that conservation measures of different states (for 
example a fishery straddling Scotland and England) will conflict and there will be no mechanism for 
resolution. If Articles 12 and 13 are not replaced, there is a risk that emergency measures will not be 
taken, particularly as this is not addressed in the Fisheries Bill. 
 

5. Regional cooperation 
 

Regulation 4(10)(c) removes the ability for a Member State to share vessel monitoring system (VMS) 
data of its flag vessels with another Member State where its flag vessel is in that state's waters. If 
this is not replaced, there is a risk that other countries will not share VMS data with the UK where 
those vessels are fishing in UK waters, which could lead to overfishing. 
 

6. Drafting defects 
 
There are a number of drafting defects in the CFP SI. For example, certain definitions have been 
removed and not replaced (the definition of ‘fresh water biological resources’ (Regulation 3(4)(c) 
and the definition of 'vessel monitoring system data' (Regulation 4(6)(i)). In both cases, the 
definitions do not refer to a specific EU function and it is therefore unclear why the definitions have 
been removed.  
 
In addition, a number of obligations that do not relate to EU functions have been removed and not 
replaced. For example, provisions in relation to conservation measures have been removed and not 
replaced (see for example Regulations 3(5), 3(6)(a)(ii), 3(9)(d)(i) and 3(10)). Regulation 3(5) of the 



CFP SI removes Articles 6, 7 and 8 on types of conservation measures and establishment of fish stock 
recovery areas. Regulation 3(10) removes Article 18 on regional cooperation on conservation 
measures and member state conservation measures. It is unclear why these Articles have been 
removed and unless adequately replaced in the Fisheries Bill, could present a huge risk to 
conservation and sustainability. 
 
Certain provisions of the CFP SI also remove the ability for a Member State to oblige a fishing vessel 
flying its flag to be fitted with VMS or to share data from its automatic identification systems to 
national control authorities (see for example Regulations 4(10)(i) and 4(11)(b)). It is unclear why 
these have been removed as they are not replaced in the Fisheries Bill, and there is a danger that the 
UK will not oblige its vessels to comply with monitoring requirements. 
 
Certain provisions of the CFP SI remove the obligation on Member States to regulate fishing effort of 
their fleet (e.g. removing the requirement that vessels flying their flag are present in a geographical 
area subject to a fishing effort regime only if the maximum allowable fishing effort available to them 
has not been reached and to carry out checks to ensure that total capacity set out in a fishing licence 
is not exceeded (see Regulations 4(27)(a), 4(27)(c) and 4(36) of the CFP SI)). As above, there is a 
danger that the UK will not oblige its vessels to comply with requirements that seek to prevent 
overfishing. 
 
Regulations 4(35), 5(53) and 4(54) of the CFP SI remove the ability of the Member State or 
Commission to close fisheries or prohibit fishing where a stock has been exhausted. It is unclear why 
this has been removed and could lead to overfishing. 
 
Regulations 4(69), 4(74), 4(78) and 4(81) remove obligations on Member States to carry out certain 
inspections and remove requirements on what actions should be taken in the event of 
infringements. This poses a high risk to effective enforcement. 
 
Lastly, there are no provisions in the CFP SI that seek to correct the recitals of the relevant EU 
legislation. Recitals are an important part of EU legislation and should be taken into account when 
interpreting its meaning. For example, there is nothing in the CFP SI to deal with recital (18) of the 
CFP, which states that “Union fishing vessels should have equal access to Union waters and 
resources subject to the rules of the CFP”. The government clarified during the passage of the 
Withdrawal Act that the future use of preambles and recitals is key to ensuring that the Withdrawal 
Act meets its aim of providing legal certainty and stability within our domestic statute book. The 
government also said that policy and decision makers are likely to want to have regard to supporting 
material such as recitals and preambles to assist them in addressing questions of how policy might 
be made and how decisions might be taken in future (Letter from Baroness Goldie to Baroness 
Bakewell of Hardington Mandeville, 4 July 2018). The recitals must therefore be “corrected” by the 
CFP SI to ensure an accurate interpretation of the legislation. 
 
We are therefore of the view that, as currently drafted, the CFP SI must be improved, either by 
updating the existing draft or by way of a further statutory instrument. 
 
Additional point on establishment of penalties 
 
Article 28(2)(f) of the CFP provides that the Union shall promote the establishment and the 
strengthening of compliance committees of RFMOs, periodical independent performance reviews 
and appropriate remedial actions, including effective and dissuasive penalties, which are to be 
applied in a transparent and non-discriminatory manner. In addition, Article 36(3) states that 
Member States shall adopt appropriate measures for ensuring control, inspection and enforcement 



of activities carried out within the scope of the CFP, including the establishment of effective, 
proportionate and dissuasive penalties. 
The CFP SI does not remove the reference to Article 28(2)(f) (other than changing the reference from 
Union to “a fisheries administration”) but Regulation 3(26)(c) of the CFP SI removes the reference to 
Article 36(3). This is very worrying given the lack of provision in the Fisheries Bill on monitoring and 
enforcement and could lead to penalties that are insufficient to promote compliance with the 
fisheries rules. 
 


