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Executive summary 

• This amending statutory instrument (the 3rd CFP SI, in addition to the Common 

Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2018 (the 1st CFP SI) and 

the Common Fisheries Policy and Aquaculture (Amendment etc.) (EU Exit) 

Regulations 2019 (the 2nd CFP SI)) makes changes to a number of pieces of 

European legislation relating to Regulation (EU) No 1380/2013 of the European 

Parliament and of the Council on the Common Fisheries Policy (the CFP). 

 

• We are of the view that there is doubt about whether the powers provided for in 

section 8 of the European Union (Withdrawal) Act 20181 (the Withdrawal Act) 

are being used appropriately. In addition, the drafting in a number of areas appears 

to be defective and does not adequately “correct” the provisions of EU law. 

 

• A number of provisions of the 3rd CFP SI remove references to existing EU functions 

and institutions, such as the European Commission and the Scientific Technical and 

Economic Committee for Fisheries (the STECF). There will be a significant 

governance gap if these functions are not replaced, particularly in a no-deal scenario. 

 

• In addition, certain provisions of the 3rd CFP SI remove deadlines to assess the 

appropriateness of exemptions from the landing obligation. It is unclear why Defra 

have removed these hard deadlines and this could result in a scenario where 

exemptions are not assessed in a timely fashion, resulting in inadequate 

implementation of the landing obligation. 

 

• Certain provisions stating that TACs should be set in line with the principle of 

sustainable exploitation and consistent with maximum sustainable yield have been 

removed by the 3rd CFP SI. As the legal commitment set out in the CFP to set fishing 

limits in line with maximum sustainable yield has been removed from the Fisheries 

Bill, this presents a large risk that future Secretaries of State will set fishing limits 

above sustainable levels. 

 

• We recommend that the 3rd CFP SI must be improved, either by updating the 
existing draft or by way of a further statutory instrument. This is particularly 

important in a no-deal scenario, as the terms of the 3rd CFP SI (together with the 

Fisheries Bill, if enacted) will need to be adopted before the UK leaves the EU to 

avoid a legal vacuum.  

 

Summary of concerns 

 

1. No replacement of STECF advisory and oversight role  

Certain regulations of the 3rd CFP SI remove references to the oversight and advisory role 

played by the STECF when Member States are making decisions on the appropriateness of 

                                              
1 Section 8 of the European Union (Withdrawal) Act 2018 gives Ministers the power to make regulations to prevent, remedy or mitigate any 

failure of retained EU law to operate effectively, or any other deficiency in retained EU law. 



certain exemptions from the landing obligation (see for example Regulations 2(3)(a) and (b), 

2(6) to (8), 3(3)(b), 3(7)(b), 3(8)(b) and (c), 3(9)(b) to (f) of the 3rd CFP SI).  

 

In order to prevent a resulting policy change, these regulations should include a provision to 

consult scientific bodies (which could include CEFAS). 

 

2. No replacement of Commission oversight role 

Regulation 6(10)(c)(ii) of the 3rd CFP SI omits the requirement for Member States to report 

certain catches against gear type to the Commission. This presents a risk that the important 

oversight function that the European Commission performs will not be replaced.  

 

As the Committee highlighted in its report on the 1st CFP SI2, Defra argued that the 

oversight function that the European Commission currently holds over Member States 

could, for England at least, be provided by the Office for Environmental Protection (the 

OEP). However, Greener UK is concerned that the proposed version of the OEP is not an 

adequate replacement for the European Commission, and in the event of a ‘no deal’ 

scenario there would be a significant governance gap before the OEP is implemented, 

particularly as we do not yet know the substance of any interim arrangements that will be 

put in place before the OEP comes into force.  

 

3. Removal of deadlines to assess landing obligation exemptions 

In addition, certain regulations of the 3rd CFP SI remove a deadline of 31 May 2019 to assess 

the appropriateness of certain exemptions from the landing obligation and replace this with 

a deadline of “as soon as possible after exit day” (see for example Regulations 2(3)(b), 2(4), 

2(6), 3(7)(b), 3(8)(c), 3(9)(b), 3(9)(c), 3(9)(e) and 3(9)(f)). It is unclear why Defra have 

removed this hard deadline and this could result in a scenario where exemptions are not 

assessed in a timely fashion, resulting in inadequate implementation of the landing obligation. 

 

4. Maximum sustainable yield 

Regulation 6(7) of the 3rd CFP SI omits Article 6 of Council Regulation (EU) 2019/124, which 

states that total allowable catches should be set in line with the principle of sustainable 

exploitation and consistent with maximum sustainable yield. As the legal commitment set 

out in the CFP to set fishing limits in line with maximum sustainable yield has been removed 

from the Fisheries Bill, this presents a large risk that future Secretaries of State will set 

fishing limits above sustainable levels. 

 

We are therefore of the view that, as currently drafted, the 3rd CFP SI must be improved, 

either by updating the existing draft or by way of a further statutory instrument.  
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2 The report can be found here (https://publications.parliament.uk/pa/ld201719/ldselect/ldseclega/280/280.PDF) 

and the SI found here(http://www.legislation.gov.uk/ukdsi/2019/9780111178720) 


