
Government response to briefing supplied to the committee on 29 April by the 
Motion Picture Association (MPA). 
 
The MPA raise the following questions and recommendations: 
 
“Consumer confusion” 
1. Amend the explanatory memorandum and consumer guidance notes to 

clarify that right holders can continue to apply technological protection 
measures (‘TPMs’). 

 
2. Amend the explanatory memorandum and consumer guidance notes to 

clarify that it remains illegal to circumvent TPMs which are routinely 
applied to film and TV products such as DVDs. 

 
3. Amend the explanatory memorandum and consumer guidance notes to 

explain more fully the basis on which an appeal can be denied. 
 
The Government has already made several clear statements on these points. 
 
The explanatory memorandum states at paragraph 7.7.3: 
The exception does not prevent copyright owners from using technology measures 
to restrict copying – such as the copy protection found on DVDs and Blu Ray discs. 
 
The current version states in the FAQs: 
“What if a DVD or other media is protected by copy protection technology? 
Media such as DVDs are often protected by anti-copying technology to guard against 
copyright piracy, and this is protected by law. Copyright owners will still be able to 
apply this protection. However, if copy protection is too restrictive, you may raise a 
complaint with the Secretary of State.” 
 
However, given the MPA's concern that there may be consumer confusion, we 
consider that the most effective means of addressing any such concerns is through 
the consumer guidance notes. We continue to be happy to discuss potential 
amendments to the guidance with stakeholders. 
 
The appeal mechanism states that the Secretary of State must consider whether the 
restrictive measure: 
“unreasonably prevents or restricts the making of personal copies, in particular 
having regard to – 

(a) The right of the copyright owner to adopt adequate measures limiting the 
number of personal copies which may be made, and 

(b) Whether other copies of the work are commercially available on reasonable 
terms by or with the authority of the copyright owner in a form which does not 
prevent or unreasonably restrict the making of personal copies.” 

 
Further guidance will be published on the IPO website, but this test of 
reasonableness must be taken on a case by case basis. 
 
 
 



“Extension to the cloud” 
4. Can the Government confirm that the exception will not provide direct or 

indirect commercial benefit to cloud services and they should not therefore 
be able to make or facilitate the making of copies under the exception? 
 

5. Can they also advise how this limitation on the use of cloud services will be 
explained to consumers, and how it will be monitored and enforced? 

 
The Government’s Impact Assessment on private copying sets out its view on the 
benefits of the exception to Cloud service providers (page 8 onwards). The new 
exception only applies where "the individual" makes a copy for the individual's 
private use. This drafting tracks the wording of the relevant exception in the Infosoc 
Directive. It would not permit a cloud service provider to make copies for their own 
purposes. Any such copy would be an infringing copy and the normal remedies 
would flow.  
 
However it does not follow that there will be no direct or indirect commercial benefit 
to such service providers from the introduction of the exception. Just as publishers 
do not seek recompense from the manufacturers of shelves when people buy them 
to store books, it would not be reasonable for providers of online storage services to 
be penalised for customers using their services to store personal copies. 
 
6. How does the Government intend to ensure rogue cloud services are 

effectively policed in the UK in light of these complications that will result 
from the exception? 

 
The exception only applies where the cloud is accessible by no one other than the 
individual and the service provider, so this should mitigate the risk of "theft" of 
content which is stored there. Given that any copy stored in an "open" cloud 
would not satisfy the conditions of the exception, it is for individuals to establish the 
terms on which they are storing items in order to avoid infringing copyright.  
 
If “rogue” cloud services wish to operate in the UK they will do so regardless of the 
exception, so it does not pose an additional enforcement burden. The UK takes IP 
crime seriously. In a recent report by Tayor Wessing, the UK was named as No 1 in 
the world for IP protection and enforcement. We have invested £2.56m over three 
years in a police unit (PIPCU) based in the City of London Police to tackle 
infringement, particularly online infringement. It has had numerous successes since 
its inception in September 13' and is currently investigating £28.8m worth of IP 
Crime, and has suspended 2,539 infringing UK domains.  
 
 
Downloads and contract override 
7. Can the Government confirm that permanent downloads continue to fall 

under the definition of on-demand content outlined in Article 6(4)(4) of the 
EU Copyright Directive, i.e. it is content that is made available to members 
of the public on agreed contractual terms at a time and place individually 
chosen by them? 

 



8. Can the Government therefore confirm that all on-demand content 
including permanent downloads can continue to utilise technological 
protection measures and cannot be subject to the Secretary of State 
intervention mechanism. 

 
9. Can the Government confirm its understanding that the contractual 

override provision in the new private copy regulation does not affect Article 
6(4)(4) of the EU Copyright Directive and therefore should not apply to on-
demand content? 

 
The Government’s views on these points are set out in its voluntary memorandum to 
the committee at paragraphs 3 to 12. 

 
10. Has the Government notified the European Commission of the detail of the 

private copying exception or sought any advice from the Commission 
regarding the compatibility of the exception with EU law? 

 
The European Commission was made aware of the detail of the Government’s 
proposals in a meeting with my officials when the regulations were laid before 
Parliament.  


