
Reply from the Department for Business, Energy and Industrial Strategy to the 

letter from the Residential Landlords Association   

This document sets out the response of the Department for Business, Energy and Industrial 

Strategy to the points raised by the RLA in their letter to the SLSC. The order of the points 

raised by the RLA has been adopted. 

 

Background to The Energy Efficiency (Private Rented Property) (England and 

Wales) (Amendment) Regulations 2018 (‘the Amendment Regulations’) 

 

The Amendment Regulations are needed in order to update The Energy Efficiency (Private 

Rented Property) (England and Wales) Regulations 2015 (‘the 2015 Regulations’) so that the 

2015 Regulations can continue to fulfil their original purpose, which would otherwise be 

thwarted due to the results planned for in 2015 not being achieved. 

 

The 2015 Regulations were made with the expectation that ‘Pay as You Save’ funding (in the 
form of Green Deal Finance), would be available and used by landlords to carry out such 

energy efficiency improvements as may be necessary at no cost to landlords. Analysis has 

shown, however, that over the period 2013 to July 2018 only 4% of installations in around 

1.9 million properties (both privately rented and otherwise) were delivered through the 

Green Deal (Household Energy Efficiency Headline Release 20 September 2018).  

 

The Secretary of State has a legal duty to implement the fuel poverty strategy as required 

under the Warm Homes and Energy Conservation Act 2000, which requires as many fuel 

poor homes as is reasonably practicable to achieve an energy efficiency rating of Band C by 

2030. The target is supported by interim milestones of Band E by 2020 and Band D by 2025.  

There are around 290,000 F and G rated private rented sector (‘PRS’) homes across 

England and Wales, representing around 6% of the total PRS market. The tenants of these 

properties face significantly higher energy costs than typical households and approximately 

45% in England are in fuel poverty, posing further risk particularly to the health of those 

occupants vulnerable to the effect of living in a cold home. The Welsh Government is 

responsible for its fuel poverty strategy, but the predicted national levels of fuel poverty for 

Wales are higher than in England.  

 

In addition, in light of carbon budget obligations under the Climate Change Act 2008, 

tackling the energy efficiency of these F and G rated PRS homes is important given their 

contribution to residential greenhouse gas emissions, which from an end-user perspective 

make up 23% of all emissions in the UK. 

 

In light of concerns over access to ‘no cost’ funding and with the rate of improvements 

remaining low, a consultation to amend the domestic PRS Regulations ran from December 

2017 until March 2018. A key proposal was to remove the ‘no cost to the landlord’ 

provision. A Summary of Responses was published on 26 July 2018 and the Government 

Response on 5 November 2018. The RLA were one of a number of landlord associations, as 

well as others, to respond to the consultation, and were a member of the Stakeholder 

Working Group that met prior to the Consultation.  

 
A key provision of the Amendment Regulations is the introduction of a landlord 

contribution component which would be capped at £3,500 (including VAT). This cap would 

include any third party funding the landlord could also obtain. Our modelling analysis 



estimates the average spend required by landlords to bring properties up to the minimum 

energy efficiency standard to be £1,200, with £2,000 being the average spend to make as 

much progress as possible but without reaching the minimum energy efficiency standard. In 

respect of the latter, an exemption will remain available where applicable. 

 

Addressing the Objections raised: 

 

A. The Amendment Regulations (as Regulation 9) act to limit the time of existing exemptions 

registered under the 2015 Regulations. They state that any exemption registered between 1 

October 2017 and 31 March 2019 will expire on 31 March 2020 rather than the full period of 5 

years allowed for in the 2015 Regulations…[A]ny amendment which curtails the length of 

exemptions which have already been registered offends the principle that legislation should not have 

retrospective effect. We doubt that retrospective amendments to the operation of the PRS 

Exemptions Register can be lawfully introduced without primary legislation and it has long been a 

convention that delegated powers should not be used in this way. 

 

1. The government has a duty to ensure the efficacy of the 2015 Regulations. In its 

proposed Amendment Regulations, the government has consulted all stakeholders and 

conducted detailed analysis in order to address needs of landlords and tenants and the 

general public interest in the reduction of fuel poverty (which at the same time reduces 

pressure on the health services and energy supply) and a reduction in carbon emissions. 

 

2. The Energy Act 2011 stipulates that the Secretary of State must make regulations for 

the purpose of securing that landlords of domestic PRS properties may not let such 

properties until they have made relevant energy efficiency improvements as set out in 

regulation: such regulation to come into force no later than 1 April 2018. The Act further 

stipulates that regulations and orders with respect to the private rented sector ‘may make 

different provision for different cases or circumstances or for different purposes’. 

 

3. The Amendment Regulations are not retrospective and do not have retrospective 

effect. Although the Amendment Regulations makes changes to the 2015 Regulations that 

alter existing matters, they only alter those matters for the future: the exemptions allowed 

by the 2015 Regulations will continue and will end at a future date. And as we explain 

below, we consider that these changes are proportionate and that our communication of 

them will ensure landlords understand and can act on the revised obligations. 

 

4. The 2015 Regulations rely on ‘Pay as You Save’ funding (in particular Green Deal 

Finance) or other third-party funding being widely available. With access to funding likely to 

be limited and insufficient to support the substantial volumes of work required in the short 

to medium term, we are seeking to act now to ensure that the worst performing rented 

homes are improved. 

 

5. The amendments proposed seek to remedy and strengthen the 2015 Regulations so 

they work effectively and as intended irrespective of the availability of third-party funding. In 

light of the proposed introduction of a capped landlord contribution it was necessary that 
the ‘no cost to the landlord’ exemption (based on an inability to carry out works for lack of 

third party funding) should be curtailed. This was detailed in the consultation and on page 11 

and at paragraph 86 where we stated that: ‘If significant numbers of landlords register ‘no 

cost’ exemptions between now and when any ‘capped landlord contribution’ amendment 

comes into force…, then many of the benefits of the amendment would be deferred until 



2023 at the earliest.’  In addition, deferring until 2023 would reduce our ability to get as 

many homes to EPC E by 2020 where practicable. 

 

6. As noted in the Summary of Responses and the Government response, a majority of 

consultation respondents (56%) agreed with the proposal, stating that curtailing existing 

exemptions would accelerate the number of properties improved under the new funding 

requirements. Further, they typically commented that, if the forthcoming regulatory 

amendments were made clear by the Autumn of 2018, landlords would still have sufficient 

time to reassess their existing exemptions and plan their next steps. In addition, having 

initially proposed a 1 April 2019 end date for existing ‘no cost to the landlord’ exemptions, 

and receiving representations from some landlord groups who felt it gave insufficient time to 

prepare, we amended the end date to 31 March 2020. This will provide landlords affected 

by the proposed amendments with an additional 12 months. 

 

7. Accordingly, the imposition of the 31 March 2020 cut-off date is intended to provide 

certainty, sufficient time to prepare, and, as sought by many respondents, institute a ‘level 

playing field’ between landlords who had already had a tenancy change since April 2018 and 

had registered an exemption, and those who had not.  

 

8. Further, as highlighted at paragraph 89, registration of a ‘no cost to the landlord’ 

exemption does not remove the obligation to improve the property; rather, the obligation 

is deferred. In bringing forward required improvements, we are not introducing a new 

requirement or duty for capital works: landlords retain the obligation to ensure their 

properties meet the minimum energy efficiency standard, at some point during the five-year 

period. Accordingly, a full five-year period was never perceived as an ‘acquired right’, with 

the landlord only acting at the end of the five-year period. Indeed, it has always been the 

case that ‘registration of [such] an exemption did not prevent the landlord from installing 

energy efficiency measures themselves at any time’ or carrying out improvements as 

circumstances changed (Government response to the 2014 Consultation, questions 21 and 

22, p.35 refers).  

 

9. We therefore consider that the changes proposed by the Amendment Regulations in 

order to ensure the continuing effectiveness of the law are properly made, fair and 

proportionate in all the circumstances. 

 

10. Further, in order to make extra sure that all landlords will be informed of the 

changes to the law and have sufficient time to act upon it, we committed in the Government 

response that landlords who have registered ‘no cost’ exemptions would be contacted 

personally via the Exemptions Register to alert them in good time to the adjusted 

exemption length. 

 

 

B. The Amendment Regulations (at Regulation 6) state that the Cost Cap will not apply to any 

spending made by a landlord prior to 1 October 2017…We consider that landlords who have spent 

money on improving their properties should have that work honoured…[T]his change is unlikely to 
be lawful and undermines a legitimate expectation on the part of landlords that they will have work 

done, honoured. 

 

1. As noted in the 2014 Government Response, it was government’s expectation that F 

and G PRS properties would be improved using Green Deal Finance and it emphasised that 



the PRS Regulations would require energy efficiency improvements where cost effective 

solutions were available. It clearly set out that landlords were only required to make 

improvements where this was at no cost to themselves. Any investments landlords 

undertook at their own cost, were therefore undertaken at their own discretion. Where 

such improvements enabled the property to reach EPC E, that property would now be 

compliant with the minimum standard and the landlord would not be required to undertake 

further improvements. In the event that the property remained substandard, it was a 

requirement that landlords register an exemption under Regulation 25 if it was the case that 

there were no other improvements that could be made to bring the property closer to EPC 

E: a point reiterated in the 2017 Consultation (paragraph 65, p.38 refers). Under the 

proposed amendments an exemption of this type will, as under the existing regulations, 

continue to have a period of validity of five years. 

 

2. The PRS Register opened on 1 October 2017 and by December 2017, when the 

consultation to amend the 2015 Regulations was published, only 17 exemptions had been 

registered. Paragraphs 61 to 67 of the 2017 Consultation specifically referred to pre-

October 2017 energy efficiency improvements and clearly and unambiguously highlighted 

the government’s intention in this regard.  

 

3. Neither the 2015 Regulations nor the proposed amendments stipulate that ‘spending 

money on improvements’ was in and of itself sufficient. What was and remains important is 

the pre-condition that expenditure incurred was to get properties to EPC E or as close as 

practicable or, where this was not possible, that the landlord, if eligible, would register an 

appropriate exemption. 

 

4. We do not have evidence to show that significant numbers of properties in the 

private rented sector received energy efficiency improvements prior to October 2017 

(either paid for by the landlord or using third-party funding), and yet remain below EPC E.  

 

5. As noted in both the Summary of Responses and the Government response to the 

2017 Consultation, there was broad agreement from a majority of respondents (58%) who 

supported the cut-off date of 1 October 2017. They argued, and we would agree, ‘that even 

if a property had received improvement measures in the past, if it nevertheless remains 

substandard (as defined by the minimum standard regulations), then the landlord concerned 

should be encouraged to make the further investment to bring their property up to the 

minimum standard’. 

 

6. While we accept there may be occasional instances of landlords having to make (and 

fund) further investment in their properties after having previously made some level of initial 

investment, we are not persuaded that where their property remains substandard that 

landlords should be exempt from improving such properties where potential installation 

measures can be made and available exemptions to which concerned landlords may have 

been eligible, have not been registered.  

 

7. We do not believe an October 2017 cut-off date will affect significant numbers of 
landlords or represent an unfair requirement. 

 

 

C. The Amendment Regulations (at Regulation 13) also makes changes to Regulation 

31(1)(a)(ii)…[that] allows a landlord to register that property…exempt…from meeting the 



minimum energy efficiency standard if their tenant refuses to give the confirmation required for…a 

Green Deal Finance Plan. The Amendment Regulations limit this exemption to the existing tenancy 

only. Regulation 31(1)(a)(i)…must be retained since this functions to prevent a landlord being 

penalised by a tenant’s refusal to consent to an energy efficiency improvement being made. The 

Amendment Regulations fail to …appreciate that any new tenancy with the same tenant or the 

tenancy moving from a fixed term to a periodic tenancy constitutes a fresh tenancy. Accordingly, the 

exemption only applies in respect of the tenancy that is in place at that time. This could leave a 

landlord having to repeatedly ask the same tenant to consent to improvements that the tenant has 

already rejected. 

 

1. Our intention is for the ‘Consent Exemption’ to remain for as long as the tenant 

who refused the consent remains as a tenant, regardless of whether a new tenancy 

arrangement is made with that tenant. 

 

2. In referencing the ‘tenant’s tenancy’ we sought to specify that an exemption made on 

the basis of a tenant’s refusal to give consent or confirmation will cease when the particular 

tenant concerned ceases to be a tenant of the property altogether. 

 

3. As we will be amending the Government guidance which accompanies the 2015 

Regulations in order to take account of the Amendment Regulations, we will as a matter of 

course reiterate this in the guidance and give examples if necessary in order to make it easy 

for the public to understand. 

 

11 December 2018 


