
 
 

Submission to the Secondary Legislation Scrutiny Committee  
 
The Alliance for Intellectual Property welcomes the opportunity to raise with the SLSC concerns which 
remain with regards to Statutory Instruments making amendments to the Copyright, Designs and 
Patents Act 1988.  Throughout the consultation period, we have been keen to work with the Intellectual 
Property Office to ensure the legislative language of the statutory instruments gives effect to the 
government’s policy intention while ensuring that businesses and creators are not adversely impacted 
by the proposals.  While some of our recommendations have been taken on board a number have not 
and we remain concerned that, in places, the proposed regulations are unclear, ambiguous and go 
further than the government’s stated intent.    
 
Such ambiguity should be addressed on the face of the legislation, however at the very least we believe 
the following amendments to the Explanatory Notes and Memorandum and Guidance Notes are 
required.   
 
This is particularly important given than Explanatory Notes could be called upon in any ensuing litigation 
on copyright infringement.  The Court would be entitled to look to the Explanatory Notes as evidence of 
what Parliament’s intentions were with respect of this legislation.  It is, therefore, vital that the language 
in the documents be accurate from the outset. 
 
 
1. Private copying 
 
1.1. The Explanatory Memorandum in 7.7.1 states that the new exception “allows individuals to copy 

media they own, such as CDs or eBooks, from one medium or device to another, for their own 
private use. For example, it will allow an individual to copy a CD they have bought onto their 
computer, or move an eBook from one type of e-reader to another (and to make further copies of 
such copies), without risk of copyright infringement.”  This is not an accurate account of the 
language of the Statutory Instrument which makes it clear that there is very much a risk of 
copyright infringement if a consumer goes on to commit certain acts with the copy made or the 
original.  Any individual relying on the Explanatory Memorandum Notes to learn what they were 
able to do under the new law would be given a misleading account. 

 
1.2. For the Explanatory Memorandum to state that an ebook could be moved “from one type of 

ereader” to another is also a distortion of the wording of the Statutory Instrument, the logic of 
which is built around what the private copies are FOR (back up, format-shifting or storage) not 
WHERE they are going to.  This is a vital distinction.  The consumer should not believe that they can 
make a private copy as long as it is going to a different device.  This is not the meaning of the 
legislation.  This requires urgent clarification and amendment.   

 
1.3. In 7.7.3., the Explanatory Memorandum states that consumers would be able to appeal to the 

Secretary of State to gain access to the material (or to perform the act of copying) notwithstanding 
the imposition of Technical Protection Measures.  However, under the cited Articles of the InfoSoc 
Directive, such an appeal is not possible in cases where works are provided as on demand services, 
which is the case for ebooks.   Again, the Explanatory Memorandum is providing a highly misleading 
account of the workings of the Statutory Instrument and European law. 
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1.4 The new language in 296ZEA (4)(b) is potentially confusing and may rely on what is deemed to be a 
‘reasonable’ number of copies and whether the commercially available work / service allows for a 
reasonable number of copies to be made.  This needs to be explained more fully in the Explanatory 
Memorandum.   

 
1.5 Confusion remains as to whether an individual could resell or pass on content.  While the SI goes 

some way to set out which ‘right’ this exception applies to ((4)(b)),  this needs to be made much 
clearer in the Guidance Notes as the current FAQ on this issue is incredibly misleading.  It states: 

 
Am I able to give away or resell media, such as CDs, that I have made personal copies from?  

Yes, but you will infringe copyright if you retain any personal copies that you have made. 
Therefore, if you wish to give away or sell a CD you should first delete any personal copies you 
have made from it. 

 
While the answer uses a physical format as an example, it makes no clarification that you are not 
able to resell or pass on media brought in a digital file.  Given it is likely to be the Guidance Notes 
and not the legislation to which consumers will go for advice, this needs amending urgently to clarify 
that the ‘transfer’ referred to in 28B (6) is limited to physical copies and does not include digital files.   
 
In addition, this distinction between material purchased under the reproduction right and that 
accessed under the making available right at a time and place of one’s choosing needs to be better 
explained and included in the Explanatory Memorandum. 

 
1.6  The Guidance Note needs to also reflect that the person referred to as responsible in 28B (5) cannot 

interfere with the content of the electronic storage or access it.   
 
 
2. Text and data mining 
 
2.1 As the Alliance raised frequently with Officials in the course of the technical consultation, there is 

a glaring contradiction within the provisions of the text and data mining exception.  Despite 
assurances to the contrary, this confusion remains.  The Explanatory Memorandum says that 
“publishers will be able to impose reasonable measures to maintain security and stability of their 
computer networks as long as researchers are able to benefit from the exception to carry out non-
commercial research”.  However, the Statutory Instrument contract override provisions state that 
any part of a contract which seeks to restrict the act of reproduction is unenforceable.  Since one 
of the reasonable measures publishers would seek to impose is a restriction in the speed and level 
of “crawling” these two provisions run head long into each other, and the Explanatory 
Memorandum is silent as to which element prevails. 

 
2.2 In the “Government Response” to the Technical Consultation, it is stated that “contract terms 

related to copyright will not be affected, including, for example, contract terms controlling how 
much material a user can access…as long as any restriction on the act of copying the work for non-
commercial text and data mining resulting from the controls is incidental.” (page 12).   This would 
appear to suggest that publishers will be able to control the levels at which works are copied for 
mining and to that extent is welcome.  Therefore we strongly recommend that this very same 
language be inserted into the Explanatory Memorandum.  

 
2.3 A different variation on this language is also found in the Research Guidance Note and FAQs:  
 

Does this mean that publishers can’t control the way that users access material?  
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No it doesn’t. Publishers can apply technological measures on networks that are required in 
order to maintain security or stability but won’t be able to enforce contract terms that seek to 
prevent or unreasonably restrict text and data mining. Controls could include imposing 
reasonable limits on download speeds. These controls should not stop researchers from 
benefiting from the exception. 

 
Again, this should be clearly stated in the Explanatory Memorandum and the point made explicit 
that publishers are able to restrict download speeds and activities. 
 

2.4  Greater clarity is also needed as to what is meant by “lawful access”.  The Guidance Note describes 
it as follows: 

 
What does lawful access mean?  
It covers where researchers have the legal right to access a copyright work to read it, for 
example, through paying for a subscription to a journal or database or through material 
published under a Creative Commons licence etc. 

 
This wording does not capture the possibility of a user having lawful access despite not being a 
licensee to the work, or despite the work not being available under a Creative Commons licence.  
For example, it is possible that a third party could illegally copy a work and make this available 
online. Then a user encountering that work is not unlawfully accessing it, and would claim to be not 
infringing if they then copied it further in order to run analytic tools on it. For this reason the 
Explanatory Note should be clear that the user must have "authorised" access. 

 
 
3. Parody 
 
3.1  On licensing, the General Guidance Note states: “The new exception allows use of someone else’s 

copyright material for these purposes – but only if the use is fair and proportionate. For example, 
the use of a few lines of song for a parody sketch is likely to be considered fair, whereas use of a 
whole song would not be and would continue to require a licence.”  This is welcome as it hopefully 
provides some guidance as to the scope of the exception.   

 
However, while the Explanatory Memorandum in 7.8.4 (in relation to the Research and Private 
Study Exception) sets some parameters around fair dealing, 7.13.3 does not.  This needs to be 
amended and similar parameters included in the Explanatory Memorandum in relation to Parody.    

 
3.2  The section in the Guidance Notes on moral rights is also incomplete as it makes no reference to the 

fact that this is now a right you can only exert retrospectively.  This important fact must be included.    
 
3.3 The Guidance Note for Consumers also currently implies that copyright law is changing to allow 

limited uses of copyright material for the purposes of caricature, parody or pastiche, without having 
to obtain the permission of the rights holder, using the context of a parody video on YouTube as an 
example.  Given that YouTube is already licenced this could a) interfere with an existing business to 
business licence arrangement and b) confuse consumers by giving the impression that they can now 
do something which they previously could not. 

 
We, therefore, request that “(such as a parody video on YouTube)” is deleted along with the 
sentence “As literacy in multimedia becomes commonplace, things like video remixes are part and 
parcel of interactions between private citizens, often via social networking sites.” 
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4. Research and Private Study 
 
4.1  The definition of private study remains very broad and open to significant abuse as evidenced by 

this FAQ from the Research Guidance Note: 
 

Is this limited to students at school/college/university?  
No, this also applies to those carrying out their own private study but you must be genuinely 
studying (like you would if you were studying for a college course) to qualify. An example of this 
could be when you are learning to identify birds in your garden or simply learning more about a 
particular hobby. 
 
This gives the impression that this is an incredibly broad exception which could be applied to pretty 
much any recreational activity that required access to copyright material.  This can surely not be the 
Government’s intention as the level of abuse possible is immense.  Such a move would clearly fall 
foul of the provisions of the Berne Convention which require that exceptions be applied only in 
“certain special cases”.  Greater clarification as to the scope of this exception must be provided in 
the revised Explanatory Memorandum. 

 
 

5. Contract override provision 
 
5.1  The Government attempts to clarify the contract override provision in the Business Guidance Note: 
 

“Where a licence granted under the old law gives wider permissions than the new law, the 
licence will be unaffected. However, where the new law permits more than the licence, the 
licence holder will be able to rely on the new law. The licence will still be valid, but a licensee 
cannot be made to comply with any term in so far as it seeks to restrict something that the new 
law allows. E.g if an individual purchases a work on terms which prevent the copying of the work 
for any purpose, it will not be a breach of the licence if the purchaser makes a personal copy.” 
 

This implies that certain aspects of the contract override provisions will operate retrospectively, 
insofar as terms of a licence granted under the current law will be rendered unenforceable.  This is 
the polar opposite of what was described in a meeting with the Secretary of State for Business, 
Innovation and Skills, Dr Vince Cable MP and the Intellectual Property Minister Viscount Younger, in 
a meeting with rightsholders on 3 December 2013 wherein – as contemporaneous notes of a 
number of those present show – it was stated categorically that the provisions would not operate 
retrospectively.  We believe that the government should remain faithful to the oral assurances given 
in that meeting and reword the guidance to make clear that none of the provisions of the new 
legislation operate retrospectively. 
 
 
 
 
 
The Alliance for Intellectual Property 
April 2014 
 

 
 


