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Dear Lord Goodlad
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Order 2013
Advocacy in Criminal Very High Cost Cases (VHCC) is controlled through Government contracts. 
There are currently several different versions of these contracts stemming from 2008, 2010 and 
2013. They concern legal cases in which advocates represent legally aided clients in the most 
serious and complex cases, where the Crown Court trial is expected to last more than 60 working 
days.
The Criminal Bar Association in common with other legal bodies is very concerned about the 
impact of Statutory Instrument No 2803 Legal Aid and Advice: Criminal Legal Aid (Remuneration) 
(Amendment) Regulations 2013 and No 2804 Legal Aid and Advice: Criminal Defence Service 
(Very High Cost Cases) (Funding) Order 2013 both of which were laid before the House on 1 
November 2013. Our arguments relate to the good governance, the administration of justice and 
the public interest.
Immediate Impact of SIs on current VHCC cases
Statutory Instruments 2803 and 2804 will change the current terms of the contract already entered 
into between the Government, by implementing a 30% cut in the previously agreed fees for work 
current and future cases. While there is some dispute on the extent to which the Ministry of Justice 
has the contractual power to amend the terms of the contract in all cases, the advocate has the 
clear contractual right to terminate the contract following such an amendment.
The Ministry of Justice believed that there was little possibility that advocates would return 
instructions in existing cases, arguing that professional obligations would prevent them from doing 
so. It is on this basis that they felt they would be able to force the profession to accept rates at 30 
per cent below the rate at which they had been contracted.  However our members have made it 
clear that should this happen they would, with regret,  be forced to exercise their contractual right 



to terminate contracts. The Ministry of Justice, at the eleventh hour, only days before the laying of 
the Statutory Instruments, moved to introduce transitional arrangements whereby the rate of 
reduction would not be brought in for trials fixed before 2 December 2013, to take place before 31 
March 2014.
The Criminal Bar Association is very concerned that this initiative, the central driver behind which is 
a desire to save the taxpayer money, will will end up costing the taxpayer much more. If, as our 
extensive surveys of the head of chambers and our wider membership indicate, advocates will 
exercise their contractual right to terminate case contracts, these most serious and complex cases 
will end up costing the Treasury much more as they will incur the additional expense of instructing 
new solicitors and barristers. They will then have to repeat what will, in many cases, be many 
months of work. Of course this also presumes that solicitors and barristers can be found who are 
prepared to take cases at these new rates.  
In addition the Criminal Bar Association notes that the Ministry of Justice, by removing payment 
rates from the body of the contract and placing them into the SIs, will have removed the advocate's 
right to terminate contracts in future, in the event of any further reductions in rates.  This will leave 
our Association with little option but to advise its members that they should terminate contracts, 
given the prospect that be will be left with will no option to terminate them under future 
arrangements in the event of further unsustainable cuts.                  
Given the arbitrary and unsustainable level of cuts and an the removal of any rights to terminate 
contracts upon and further reduction in rates, our members have little option but to refuse cases at 
the new much reduce rate. The Statutory Instruments will therefore have a very considerable 
impact upon on the administration of current cases and the orderly execution of justice across 
England and Wales. Regrettably, the Ministry of Justice have not  produced a separate impact 
assessment for the SIs, and they have have massively underestimated the likely impact of the 
changes in previous impact assessments.
Impact of the SIs on future VHCC cases
Despite previous acknowledgments by the Government that these most serious and complex of 
criminal cases require the most capable of barristers, and that instructing expert legal counsel 
serves the interest of both the public and the taxpayer, the Ministry of Justice now seeks to cut 
advocacy fees for VHCC cases by 30 per cent.
This 30 per cent cut comes after a succession of substantial cuts to VHCC fees made in 2005, 
2008 and 2010, even without accounting for inflation. Although it is sometimes convenient for some  
to be take fees to be income, it must be understood that these fees also need to cover the cost of 
staff, office expenses, pension and other provisions. 
The Criminal Bar Association is fully cognisant of the need for the Government to find savings and 
to tackle the deficit and that all professionals in receipt of public money may be fairly asked to 
make sacrifices. However advocates' fees have already cut considerably in the last decade, and 
we are now being asked to shoulder cuts hugely disproportionate to those asked of others. Some 
public sector professionals are being asked to forgo automatic yearly incremental increases in their 
wages, take a freezes in pay, or to make larger contributions to their pensions. No other profession 
has been told they will have to face an immediate 30% cut in salary, following a series of cuts in 
recent years. 
As the Scrutiny Committee will be aware, experienced advocates can already expect to earn 
significantly more income if they work in other areas of the law. If these cuts are implemented 
many of the most experienced advocates at working on these most serious and complex criminal 
cases will withdraw from undertaking publicly funded work. A 30 per cent cut will for many of the 
most skilled advocates be ‘the final straw’. This will clearly have major implications for the good 



administration of justice, reducing the calibre of those working on cases that need the very best 
advocates. We need hardly explain how major changes to criminal advocacy today will also have 
consequent effects on the judiciary of tomorrow.        
I hope that this short submission proves to be of value to the Committee as it seeks to consider the 
relevant Statutory Instruments and I hope that  you will share our concerns. Should the Committee 
require any further information to assist you in your deliberations, please do not hesitate to contact 
me.
    
Yours sincerely 
Nigel Lithman QC
Chairman, Criminal Bar Association


