
 

 

 
 
Jane White 
Secondary Legislation Scrutiny Committee 
House of Lords 
London SW1A 0PW        7 November 2013 
By email to seclegscrutiny@parliament.uk 
 
 
 
Dear Ms White 
 
CRIMINAL DEFENCE SERVICE (VERY HIGH COST CASES) (FUNDING) ORDER 2013 
(SI 2013/2804) (and related instruments) 
 
The following comments are the Bar Standards Board’s preliminary views and we will be happy 
to provide further comments if that would be helpful. 
 
As the regulator of barristers, the BSB is concerned that the changes being imposed by the 
Government on VHCC legal aid fees are seeking to exploit barristers’ professional duties in 
order unilaterally to amend previously agreed contractual terms. 
 
The ‘cab rank rule’ in the barristers’ Code of Conduct obliges barristers to act in certain 
circumstances – this is a significant restriction on their freedom to contract.  The current Code of 
Conduct (which only remains in force until 6 January 2014) deems certain legal aid fees to be 
‘proper fees’ and hence barristers are obliged to accept them for the purposes of the cab rank 
rule. 
 
This secondary legislation would place VHCCs in this category for the first time, for a period of 
only a month.  When the current arrangements in the Code of Conduct were approved, years 
ago, the Bar Council (the representative body of the Bar) had a power to resolve that the 
deeming provision was not to apply (as indeed they did with graduated fees) leaving individuals 
free to judge the reasonableness of the fees for themselves.  The Bar Council no longer has this 
power, as regulatory functions have transferred to the independent BSB. 
 
The BSB has not been consulted by the Government on these proposed instruments or the 
timing of their introduction.  The Code of Conduct for the Bar will in any case change from 6 
January, after which individuals will be free to decline legal aid fees if the fee is reasonably 
judged not to be a proper fee for the work (as is already the case in respect of privately funded 
fees). 
 
Whether by accident or design, the appearance the timing of the SI creates is one of the 
Government seeking to exploit this brief window of a month to force acceptance of reduced fees 
by using a professional conduct rule in a way that was never intended, whereas from January 
market forces will apply.  
 
We also have some concerns about the potential retrospective impact of these changes.  
Although the instrument applies to ‘task lists’ agreed after 2 December, it is important to note 
that VHCC contracts may consist of very many separate task lists, each of which must be 
agreed in advance before payment can be made, so this change will nevertheless result in 
some barristers having to accept lower fees in contracts already entered into, or face 
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withdrawing from the contract altogether.  Any such withdrawal may have potential regulatory 
consequences for the barrister, depending on the circumstances, in addition to leaving legal aid 
clients without representation. 
 
If anything in the above requires further clarification, please do not hesitate to get in touch. 
 
Yours sincerely 

 
 

Dr Vanessa Davies 
Director, Bar Standards Board 


