
DPRR/14-15/23 

1 

 

. 

House of Lords Delegated Powers and Regulatory Reform Committee 

Deregulation Bill 

Memorandum from the Cabinet Office  

 

Introduction  

 

1. This Memorandum was prepared for the Delegated Powers and Regulatory Reform 

Committee (‘the Committee’) to assist with its scrutiny of the Deregulation Bill (‘the Bill’). This 

Bill has undergone pre-legislative scrutiny by the House of Lords/House of Commons Joint 

Committee on the Draft Deregulation Bill (‘the Joint Committee’) and was introduced to the 

House of Commons on 23rd January 2014 and the House of Lords on 25th June 2014. The 

Memorandum has now been updated to reflect amendments made in the House of 

Commons.  

 

2. The Memorandum identifies the provisions of the Bill which confer powers to make 

delegated legislation. It explains in each case why the power has been taken and the nature 

of, and reason for, the procedure selected. Where appropriate, the Memorandum addresses 

the points about delegated powers which were made by the Joint Committee in its report of 

19 December 2013 (HL Paper 1101 HC925, Session 2013-2014) and which reflect the 

advice given to the Joint Committee by the Committee in its letter dated 24 October 2013. 

 

3. Since the Bill deals with diverse subject areas, and covers changes from a number of 

departments, each measure is addressed individually. Most powers are specific to individual 

clauses but the Bill also includes some general powers. The material for the Memorandum 

was prepared by the relevant departments and drawn together by the Cabinet Office. 

 

Background  

 

4. The Deregulation Bill is a cross-Government Cabinet Office-led Bill. It forms part of 

the government’s commitment to reducing the overall burden of regulation and to cut ‘red 

tape’ during this Parliament. The implementation of that programme includes measures 

given effect by administrative changes and secondary legislation. The Bill is one of a number 

of government bills that is taking forward reforms where their implementation requires 

primary legislation. Its purpose is to change various pieces of legislation in order to reduce or 

remove unnecessary legislative burdens on businesses, civil society, the taxpayer and 

individuals; and, additionally, to repeal some redundant legislation.  
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5. The Bill includes measures relating to general and specific areas of business, 

companies and insolvency, the use of land, housing, transport, communications, the 

environment, education and training, entertainment, public authorities and the administration 

of justice. It also provides for a duty on those exercising specified regulatory functions to 

have regard to the desirability of promoting economic growth. It repeals some legislation that 

is no longer of any practical use. 

  

Provisions which confer delegated powers  

6. The provisions in the Bill which confer these powers are identified below. The 

purpose of the delegated powers taken, and an explanation as to why the matter is to be left 

to delegated legislation and why the relevant department has chosen a particular procedure, 

are then set out in relation to each relevant clause.   

a. Clause 1 - Health & Safety at work: general duty of self employed persons.  

b. Clause 3 and Part 1 of Schedule 1 - Apprenticeships: simplification. 

c. Clause 4 - English apprenticeships: funding arrangements 

d. Clause 8 and Schedule 2 - Driving instructors.   

e. Clause 13 – Space activity: limit on indemnity 

f. Clause 16 - Suppliers of fuels and fireplaces. 

g. Clause 18(4) - Authorisation of insolvency practitioners - substituted section 

391 of the Insolvency Act 1986.  

h. Clause 19(3) - Auditors ceasing to hold office - new section 519A(5) 

Companies Act 2006.  

i. Clauses 22, 24, 26, 27 and Schedule 7 - rights of way. 

j. Clause 32: Optional building requirements 

k. Clause 34: Short-term use of London accommodation 

l. Clause 35 and Schedule 8 - removal of restrictions on provision of passenger 

rail services.  

m. Clause 36(b) and Part 2 of Schedule 9 - permit schemes. 

n.  Clause 36(c) and Part 3 of Schedule 9 - road humps.  

o. Clause 36(f) and Part 6 of Schedule 9 - testing of vehicles. 

p. Clause 36(g) and Part 7 of Schedule 9 - rail vehicle accessibility regulations: 

exemption orders. 

q. Clause 38: Civil Penalties for parking contraventions: enforcement 
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r. Clause 43 and equivalent powers in Schedule 11 - household waste: de-

criminalisation. 

s. Clause 44(a) and Part 1 of Schedule 12 - destructive imported animals.  

t. Clause 45 - Management of child trust funds: looked after children. 

u. Clause 47 - Child trust funds: transfers. 

v. Clause 48 - Child trust funds: safeguards for children’s interests.  

w. Clause 51 and Schedule 15, paragraph 6 - publication of school inspection 

reports. 

x. Clause 56 - late night refreshment. 

y. Clause 60: TV licensing: alternatives to criminal sanctions. 

z. Clauses 62-64 - Criminal Procedure Rules. 

aa. Clause 66: Removal of requirement that prison closures be made by order.  

bb. Clause 68 and Schedule 18: Poisons and Explosive Precursors 

cc. Clause 70 - Gangmasters (Licensing) Act 2004: enforcement 

dd. Clause 79 - Power to spell out dates described in legislation. 

ee. Clause 80 - Combining different forms of subordinate legislation. 

ff. Clause 81 - Power to make ambulatory references. 

gg. Clauses 83 -86 - Exercise of regulatory functions – ‘growth duty’. 

hh. Clauses 87 and 90 - Consequential and commencement. 

 

Territorial coverage  

7. Any amendment of existing legislation has the same extent as the original legislation 

except where specified by clause 89(2) and (3). Clause 89(2) and (3) specify the extent of 

section 16 (suppliers of fuel and fireplaces), certain paragraphs in Schedule 20 (legislation 

which is no longer of practical use) and certain Parts in Schedule 12 (other measures 

relating to animals, food and the environment).  

8. Clause 89(4) provides that clauses 4 and 5 (English apprenticeships), part of clause 

27 (rights of way), clause 34 (short-term use of London accommodation) parts of clause 49 

(abolition of office of Chief Executive of Skills Funding) extend only to England and Wales.  
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9. By virtue of clause 89(5), clauses 59 and 60 (tv licensing), clause 67 (power of 

HRMC to disclose information), the new powers granted to a Minister of the Crown by 

clauses 79 (power to amend legislation to describe actual commencement dates) and 80 

(combining different forms of subordinate legislation) and clauses 83-86 (Exercise of 

Regulatory Functions: Economic Growth, Consequential Amendments and Financial 

Provision) form part of the law of England and Wales, Scotland and Northern Ireland. The 

provisions concerning extent, commencement and short title set out in clauses 89, 90 and 91 

also apply, by virtue of the same clause.  

Devolution 

10. Except where the contrary is expressly stated, the powers conferred by the Bill are 

not exercisable in a devolved area.  

Clause 1: Health and safety at work: general duty of self-employed persons 

 

 

Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  

 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

 

11. This clause provides the Secretary of State with a new regulation-making power 

under the Health and Safety at Work etc. Act 1974. 

12. Section 3(2) of the 1974 Act imposes a general duty on all self-employed persons to 

conduct their undertaking in such a way to ensure, so far as reasonably practicable, that 

they themselves and persons other than their employees who may be affected by it are not 

exposed to risks to their health and safety.  

13. Clause 1 limits the scope of section 3(2) so that only those self-employed who 

conduct an “undertaking of a prescribed description” will continue to hold a duty under this 

provision. “Prescribed” has a specific meaning within the 1974 Act, defined in section 53(1) 

as prescribed by regulations made by the Secretary of State. 

14. This new regulation-making power is exercisable in relation to England and Wales 

and Scotland.  

 

The effect of the provision 
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15. Clause 1(2) enables the Secretary of State to make regulations for the purpose of 

bringing self-employed persons within scope of section 3(2). Once an undertaking has been 

prescribed under section 3(2), a self-employed person will continue to owe a duty to 

themselves and any other persons affected by it. 

16. The regulation-making power in clause 1(2) affords the Secretary of State a degree 

of flexibility because a number of different descriptions of an undertaking could be given in 

the regulations. For example, a “prescribed description” could be by reference to the 

economic activities that the undertaking engages in (e.g. construction), work activities 

involving a specific hazard (e.g. asbestos), work activities conducted in a specific capacity 

(e.g. as the operator), or a combination of these things.  

17. The Secretary of State can exercise this power at his or her own discretion, or on  a 

recommendation from the Health and Safety Executive who, by virtue of section 11(3) of the 

1974 Act, may submit to the Secretary of State such proposals as it considers appropriate 

for the making of regulations.  

18. Key stakeholders will be consulted and their responses taken into account prior to an 

undertaking being prescribed. 

 

Justification of the delegation 

 

19. The department considers it necessary for the Secretary of State to be given a 

separate regulation-making power to prescribe undertakings under section 3(2) because it 

will make it clear and unambiguous to those self-employed who continue to owe a duty 

under section 3(2), and those who will now be exempt..  

 

20. It is appropriate for undertakings to be prescribed through secondary legislation 

rather than specifying them within the 1974 Act itself because it is anticipated that these 

undertakings may be subject to change and require regular updating to reflect fluctuating or 

emerging risks associated with a variety of different workplace activities or sectors.  

 

 

Justification of the level of Parliamentary scrutiny 

 

21. Regulations made under the power conferred by clause 1(2) will be subject to the 

negative resolution procedure.  Section 82(3) of the 1974 Act provides that any power to 

make regulations conferred by Part 1 of the Act (which includes section 3) shall be 

exercisable by statutory instrument and subject to annulment (subject to an exception set out 

in section 82(4), which is not relevant here).  

 

22. Statutory instruments made under this clause will not make amendments to primary 

legislation, therefore the additional procedural hurdles and increased occupation of 

Parliamentary time associated with the affirmative procedure is not considered appropriate. 

However, these regulations will effectively bring individuals within the scope of the primary 
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legislation. Accordingly, the department considers the negative resolution procedure 

provides the appropriate level of scrutiny for detailed and technical provisions regarding 

health and safety at work. 

 

Clause 3 and Schedule 1: English apprenticeships: simplification – inserts  

sections  A1 to A7 into the Apprenticeships, Skills, Children and Learning Act 2009 

 

Section A1 (2) and A1 (4) and (5): Approved English apprenticeship 

 

Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  

 

Parliamentary procedure:  Negative Resolution 

 

 

Introduction 

 

23. Section A1(2) sets out the meaning of an approved English apprenticeship for the 

purposes of the new Chapter A1 of the Apprenticeships, Skills, Children and Learning Act 

2009 (“the 2009 Act”). It is an arrangement which either takes place under an approved 

English apprenticeship agreement or is an alternative English apprenticeship and, in either 

case, satisfies any conditions specified in regulations made by the Secretary of State.  

Section A1(4) confers a power on the Secretary of State to describe the kind of 

arrangements which are alternative English apprenticeships for the purposes of the new 

Chapter.  

 

24. The background is that Schedule 1 inserts a new Chapter A1 in Part 1 of the 2009 

Act. Chapter 1 currently provides a regime for both English apprenticeships and Welsh 

apprenticeships. The new Chapter A1 relates only to English apprenticeships. The existing 

Chapter 1 will continue to apply to Welsh apprenticeships. 

 

25. The new provisions follow a review of apprenticeships by Doug Richard in 2012. He 

recommended that the government improve the quality of apprenticeships and introduce 

more employer focus. Chapter A1 simplifies the existing system. It introduces new concepts 

of approved English apprenticeships and approved apprenticeship standards. 

 

26. The Secretary of State has power to make regulations requiring the apprenticeship 

and the apprenticeship agreement to satisfy specified conditions. The Secretary of State 

also has the power to issue certificates to those who complete an approved English 

apprenticeship. The provisions as a whole reduce bureaucratic burdens, for example by 

abolishing apprenticeship frameworks and the issuing authorities who issue them. 
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27. These new delegated powers are exercisable in relation to England only. 

 

28. In its letter to the Joint Committee dated  24th October 2013, the Committee asked for 

further explanation in relation to section A4(2). The Department has now reviewed its policy 

and concluded that the words ‘but does include work done in preparing regulations’ should 

removed. BIS does not envisage that anything outside the usual process of consultation with 

stakeholders prior to the drafting of regulations will occur.  

 

The effect of new section A1(2)  

29. Section A1(2) provides a power for the Secretary of State to specify conditions which 

must be satisfied in order for an arrangement to be an approved English apprenticeship for 

the purposes of the new Chapter A1. The Department envisages that this power will be used 

to specify common requirements that all apprenticeships must meet.  These common 

requirements may change from time to time and therefore it would be inappropriate to 

specify them in primary legislation.  For example, the Secretary of State may wish to specify 

a minimum duration to allow all apprentices sufficient time to practise and embed the skills 

they have learned.  

 

 

The effect of new section A1(4) & (5) 

30. Section A1(4) and (5) provide a power for the Secretary of State to describe the kinds 

of arrangements which constitute alternative English apprenticeships.  The department 

envisages that the Secretary of State will use this power to describe arrangements which are 

suitable for apprenticeships, but where the arrangements cannot satisfy the employment 

requirements of an approved English apprenticeship agreement.  Regulations made under a 

similar existing power at section 1(5) of the 2009 Act exist for certain occupations where the 

apprentice is part of a crew or collective in the fishing, creative or performance industries. 

Regulations also exist for elite athletes undertaking the Sporting Excellence Apprenticeship 

with the hope of competing in the Commonwealth or Olympic Games. 

   

Justification of the delegation: new section A1(2) 

31. The main elements of approved English apprenticeships – apprenticeship 

agreements, approved apprenticeship standards, and certificates are set out in the new 

sections. Following consultation with employers and other stakeholders, it is very likely that 

further detailed conditions will be identified as being ones that all apprenticeships should 

meet, for example a minimum duration, a minimum amount of off-the-job learning, or 

minimum levels of English and maths achievement that need to be acquired to complete an 

apprenticeship.  These requirements may change from time to time, for example in response 

to changes in policy priorities, or as new English and maths qualifications become available 

or their titles change.  As such it would be inappropriate to specify them in primary 

legislation, and the department considers that the use of delegated powers to specify 

conditions that must apply to an approved English apprenticeship is appropriate.   
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Justification of the delegation: new section A1(4) and (5) 

 

32. The power to describe the kind of arrangements which constitute alternative English 

apprenticeships is similar to the power currently contained in section 1(5) of the 2009 Act to 

specify alternative English completion conditions. It is envisaged that the power will be used 

by the department for the same purpose. The department is encouraging the use of more 

innovation within apprenticeships and a new apprenticeship standard can be developed at 

any time.  Delegation allows for the creation of an apprenticeship in exceptional 

circumstances, for example in certain circumstances where a person is self employed, or 

where a sector and individual could benefit from an approved apprenticeship.  Delegation 

will require detailed consideration of the merits of any application for an alternative English 

apprenticeship.  A need to use primary legislation would inevitably lead to delay and difficulty 

in keeping up with developments, and might constrain flexibility within the system. 

 

Justification of the level of parliamentary scrutiny 

33. The department considers that the use of the negative procedure to specify 

conditions that must apply to an approved English apprenticeship is appropriate. Section 

262(5) makes the current (and similar) regulation making power subject to the negative 

procedure. 

34. The department also considers the use of the negative procedure to describe the 

kinds of arrangements which constitute alternative English apprenticeships to be 

appropriate.   

35. Regulations on alternative apprenticeships under the current law first came into effect 

in 2012 and were amended in 2013 using the affirmative procedure.  On both occasions only 

cases of genuine merit were proposed and on both occasions the Regulations were 

approved unanimously and without controversy.  In 2013 three formal requests for 

alternative English completion conditions were received.  Of those only one was 

recommended for inclusion in the regulations and even this one was subject to considerable 

challenge before it went forward.  The department believes it has proved effective at 

weeding out cases that are not appropriate for apprenticeships. The sifting of requests has 

become largely an administrative act, and has not proved to be controversial or of wide 

interest. 

36. As a result, the department does not consider that the additional cost, procedural 

hurdles and occupation of Parliamentary time associated with the affirmative procedure 

(which applies under the current law) are appropriate to these powers; a change to the 

negative procedure will enable the Secretary of State to act more swiftly where necessary to 

encourage innovation within apprenticeships and to respond to the nation’s needs at lower 

overall cost to the public purse.  

 

New section A1(3)(c): Approved English apprenticeship agreements 
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Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  

 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

37. Section A1(3)(c) provides a power for the Secretary of State to specify conditions 

which must be satisfied in order for an agreement to be regarded as an approved English 

apprenticeship agreement for the purposes of the new Chapter A1.  

38. This power is exercisable in relation to England only. 

The effect of the section 

39. The department envisages that the Secretary of State will use this power to prescribe 

the content of an apprenticeship agreement in a manner that minimises the burden and 

bureaucracy for employers possibly by prescribing standard wording. 

Justification of the Delegation  

40. The power to specify conditions for approved English apprenticeship agreements is 

similar (but arguably wider than) the current power contained in section 32(2) of the 2009 Act 

to prescribe the form of an apprenticeship agreement. The department envisages that it will 

be used for the same purposes, and considers that the use of delegated power to specify 

conditions remains appropriate. 

 

Justification of the level of parliamentary scrutiny 

41. The department considers that the use of the negative procedure to specify 

conditions which must be satisfied in order for an agreement to be regarded as an approved 

English apprenticeship agreement is appropriate. Section 262(5) of the 2009 Act subjects 

regulations made under section 32(2) of the 2009 Act to the negative procedure. Regulations 

were introduced in 2012 and were not controversial. 

 

New Section A7(5): Crown Servants and Parliamentary Staff 

 

Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  
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Parliamentary procedure:  Negative Resolution 

 

 

Introduction 

42. Section A7(5) provides a power for the Secretary of State to apply any provision  of 

Chapter 1 with modifications to apprenticeship agreements under which a person 

undertakes Crown employment, service as a member of the naval, military or air forces of 

the Crown, or employment as a relevant member of the House of Lords or House of 

Commons staff. 

43. This power is exercisable in relation to England only.  

 

The effect of the section 

44. This power provides the flexibility to modify the new provision made by Chapter A1 in 

its application to Crown servants and parliamentary staff. 

 

Justification of the Delegation 

45. This power is very similar to the power at section 36(5) of the 2009 Act which is 

currently subject to the negative procedure.  

Justification of the level of Parliamentary Scrutiny 

46. The department believes that the power will be used for essentially the same 

purposes as the current power at section 36(5) of the 2009 Act and therefore considers that 

the level of scrutiny should remain as at present. 

New section A3: Apprenticeship Certificates 

 

Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  

 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

47. This section provides the Secretary of State with the power to make provision about 

applications for apprenticeship certificates, the supply of copies of apprenticeship certificates 

and the charging of fees for the issue of a certificate or supply of a copy. 
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48. This power is exercisable in relation to England only.  

The effect of the section 

49. The department envisages that the Secretary of State will use these powers to 

replace certificates (for example if these have been lost by the individual), or to charge a fee 

for issuing and - or - replacing certificates.  This will be beneficial to the individual as it will 

give them evidence of their apprenticeship and the achievement of their apprenticeship, 

which they will find helpful when, for example, seeking a new job.   

Justification of the Delegation  

50. These powers replace the powers in sections 3 and 4 of the 2009 Act (so far as 

relating to English apprenticeships). The new sections as a whole will simplify the current 

system by removing the role of English certifying authorities. In future there may be 

situations where an apprenticeship certificate may not be required to be issued, for example 

where a trade specific certificate is the main recognisable standard for a particular 

occupation.  The use of the delegated power will regulate the supply of certificates and 

enable the Secretary of State to charge a fee for issuing or supplying a certificate. 

 

Justification of the level of parliamentary scrutiny 

51. The supply of copy certificates and the charging of fees for this or for the issue of an 

apprenticeship certificate is largely an administrative task and the department considers that 

the use of the negative procedure is appropriate.   

 

Clause 4: English apprenticeships: funding arrangements  

 

Power conferred on: The Commissioners for Her Majesty’s Revenue and Customs 

(with the consent of the Secretary of State) 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

 

Introduction 

52.  “English apprenticeships are funded by the Secretary of State. The Commissioners 

for Her Majesty's Revenue and Customs have agreed to administer certain payments on 

behalf of the Secretary of State. These are payments to employers of apprentices and 

are principally to reimburse the employers in respect of money they have expended on 

training undertaken by their apprentices. Clause 4 provides for these arrangements. 
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 The effect of the provision 

53. Clause 4(4) provides a power for the Commissioners to make Regulations which 

make provision as to the administration of payments made by the Commissioners to 

employers on behalf of the Secretary of State. Regulations may also provide for employers 

to be reimbursed in other ways. For instance, they may be permitted to make deductions 

from the payments they are due to make to the Commissioners in respect of PAYE or 

National Insurance contributions or they may receive vouchers which they will use to pay to 

training providers.  

 

Justification of the delegation  

54. The detail of the administration of the arrangements between the Secretary of State 

and the Commissioners is not appropriate for primary legislation and may need to be 

adjusted from time to time in the light of experience. It is therefore appropriate for these 

detailed provisions to be prescribed in secondary legislation. Both the Commissioners and 

the Secretary of State have a great interest in the content of the Regulations so, although 

clause 4(4) confers the power to make the Regulations on the Commissioners, clause 4(8) 

provides that Regulations may only be made with the consent of the Secretary of State. 

 

 Justification of the level of parliamentary scrutiny 

55. Subsection (9) of clause 4 provides that the Regulations are to be made by statutory 

instrument and subsection (10) that they are to be subject to the negative procedure. There 

are over 500,000 apprentices and the arrangements as to how their employers are to be 

reimbursed for money they expend on their apprentices’ training is of importance to a large 

number of employers. This matter is sufficiently important that it should be subject to 

parliamentary scrutiny but is not so significant as to merit the affirmative procedure 

 

Clause 8 and Schedule 2: Driving Instructors  

 

Power conferred on: The Secretary of State 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

 

Introduction 
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56. The amendments made by Schedule 2 provide for a single system of registration for 

driving instructors which applies to both instructors who are disabled and those who are not.  

 

57. Under the new system the Registrar of Approved Driving Instructors will have power 

to require a person, whether disabled or not, to undergo an assessment as to their ability to 

control a  vehicle in an emergency (“an emergency control assessment”) and to issue a 

certificate where satisfied of the person’s ability to do so (“an emergency control certificate”). 

 

58. The new system requires changes to the regulation-making powers in Part 5 of the 

Road Traffic Act 1988.  

 

59. Part 1 of Schedule 2 amends Part 5 of the Road Traffic Act 1988 in the form it will be 

in once the amendments made to it by the Road Safety Act 2006 come into force.  Part 2 of 

Schedule 2 amends Part 5 as it has effect before those amendments come into force.   

60. These powers are exercisable in relation to England and Wales and Scotland. 

The effect of Part 1 of Schedule 2 

Paragraph 2(a) – amending section 124(3) 

61. Under section 123 a person is prohibited from giving paid driving instruction of any 

prescribed1 description unless registered in respect of that description. Regulations under 

section 124 may prescribe circumstances in which the section 123 prohibition does not 

apply. In particular, regulations may be made so that in prescribed circumstances persons 

who are training to be driving instructors are not required to be registered. Section 124(3) 

sets out particular circumstances which may be so prescribed. Paragraph 2(a) of Schedule 2 

amends section 124 so as to make it clear that those circumstances could include the 

circumstance that a person holds a current emergency control certificate. This would allow 

regulations to be made to exempt trainee driving instructors from the requirement to register 

in circumstances where the trainee holds an emergency control certificate. 

Paragraph 3 – amending section 125 

62. Section 125A of the 1988 Act is repealed by paragraph 5 of Schedule 2. However, 

the definitions of “disability” and “relevant disability” given by section 125A(8) are still 

required for the purposes of Part 5 of the 1988 Act, as amended. Accordingly, paragraph 

3(3) amends section 125 to reproduce the definitions. This has the effect of preserving the 

current power to prescribe by regulations a disability which is to be treated as a relevant 

disability for the purposes of the Part.    

Paragraph 4(2)(b) – amending section 125ZA(2) 

                                            
1 ‘Prescribed’ means prescribed by regulations made by the Secretary of State, as set out in section 192(1) of 

the 1988 Act. 
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63. Under section 125ZA(1) the Registrar must register a person in respect of a 

description of driving instruction if the person makes an application for registration and the 

Registrar is satisfied that the prescribed conditions are met. Section 125ZA(2) sets out what 

conditions may, in particular, be prescribed. Paragraph 4(2) amends section 125ZA so as to 

add conditions requiring a person who has been required to submit to an emergency control 

assessment to hold a current emergency control certificate.  

Paragraph 4(3)(a) and (d) – amending section 125ZA(4) 

64. Under section 125ZA(3) a person may be registered in respect of a description of 

driving instruction subject to fulfilling prescribed conditions so long as the person continues 

to be registered. Section 125ZA(4) sets out what conditions may, in particular, be prescribed. 

Paragraph 4(3)(a) amends section 125ZA so as to add- 

(a) conditions requiring a person to submit to an emergency control assessment (if required 

to do so by the Registrar in the circumstances mentioned in section 125(3D)); 

(b) conditions requiring a person to hold an emergency control certificate following such an 

assessment; 

(c), conditions requiring that, if instruction is to be given in circumstances where there is a 

reasonable expectation of an emergency arising which necessitates the instructor taking 

control of the vehicle, a person will only give such instruction if they would be able to take 

control of the vehicle if such an emergency arose.   

Paragraph 11(4) and (5) – amending section 133A(2) and (6)  

65. Section 133A(2) sets out in full the meaning of “emergency control assessment”. It 

refers to an assessment of a person’s ability to take control of a vehicle of a class covered 

by the disabled person’s limited driving licence. This is no longer appropriate as, under the 

new system, people who are not disabled may also be required to undertake emergency 

control assessments. Paragraph 11(4) therefore amends section 133A(2) to refer instead to 

an assessment of a person’s ability to take control of a motor vehicle of a prescribed class. 

Paragraph 11(5) makes a consequential amendment to section 133A(6) which deal with the 

issue of emergency control certificates. 

Paragraph 12(3) and (6) – amending section 133B 

66. Paragraph 12(3) amends section 133B to provide that circumstances may be 

prescribed in which a person can apply to retake an emergency control assessment where 

that person failed to pass an earlier assessment which the Registrar had required them to 

undergo. The power to prescribe a period (other than 6 months), starting from the date of a 

person’s most recent assessment, before the expiry of which an application cannot be made 

to undergo a further assessment, will apply only to a person already holding an emergency 

control certificate who wishes to undergo an assessment in respect of a class of vehicle not 

covered by their current certificate (see paragraph 12(6)). 

  

The effect of Part 2 of Schedule 2 
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Paragraph 17(2) 

67. This paragraph inserts a new section 125(2C) and (2D) which sets out the 

circumstances in which the Registrar may require an applicant for registration to submit to an 

emergency control assessment. The circumstances are that the Registrar has reasonable 

grounds for believing that the applicant would be unable to take control of a motor car of a 

prescribed class if an emergency arose while he was giving driving instruction.  

 Paragraph 17(4) – amending section 125(5) 

68. Under section 125(5) continued registration as an approved driving instructor is 

subject to the condition that the instructor will, upon request by the Registrar, submit to a test 

of continued ability and fitness to instruct. Paragraph 17(4) amends section 125(5) to add a 

further condition that the person will, if required to do so by the Registrar, submit to an 

emergency control assessment on a day within such period as may be prescribed.   

Paragraph 17(7) – amending section 125 

69. This paragraph inserts section 125(8A) and (8B) which prevent a person making  a 

further application for registration if the person  has undergone an emergency control 

assessment, been refused an emergency control certificate and, in consequence,  either not 

been registered or had their name removed from the register. The person is  prevented from 

making a further application before the end of the period of 6 months , beginning with the 

date of the assessment, or before the end of such other period as may be prescribed, unless 

the Registrar is satisfied that there is good reason for allowing an earlier application.   

Paragraph 17(9) – amending section 125(10) 

70. Section 125A of the 1988 Act is repealed by paragraph 18 of Schedule 2. However, 

the definitions of “disability” and “relevant disability” given by section 125A(8) are still 

required for the purposes of Part 5 of the 1988 Act, as amended. Accordingly, paragraph 

17(9) amends section 125 to reproduce the definitions. This has the effect of preserving the 

current power to prescribe by regulations a disability which is to be treated as a relevant 

disability for the purposes of the Part. 

Paragraph 22(3) – amending section 129 

71. This paragraph inserts a new section 129(1A), (1B) and (1C) which set out the 

circumstances in which the Registrar may require a person who applies for a licence for the 

purpose of gaining experience in giving driving instruction to submit to an emergency control 

assessment. The circumstances are that the Registrar has reasonable grounds for believing 

that the applicant would be unable to take control of a motor car of a prescribed class if an 

emergency arose while he was giving driving instruction. 

 

Paragraph 22(4) – amending section 129(2) 

72. In consequence of the new system, paragraph 23(4) substitutes a new section 129(2) 

to set out the circumstances in which the Registrar must grant a licence to persons seeking 
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to gain experience in giving driving instruction. The amendment preserves the existing power 

to prescribe a fee for the granting of such a licence.  

Paragraph 22(6) – amending section 129 

73. Under section 129(5) a licence granted for the purpose of enabling a person to gain 

experience in giving driving instruction may be granted subject to prescribed conditions. 

Paragraph 22(6) amends section 129 to provide that those conditions may include- 

(a) a condition requiring the person granted the licence, if required to do so by the Registrar 

at a time when the circumstances in section 129(1C) apply, to submit to an emergency 

control assessment within a prescribed period;   

(b) a condition requiring that, if driving instruction is to be given in circumstances where there 

is a reasonable expectation of an emergency arising which necessitates the instructor taking 

control of the car, a person will only give such instruction if they  would be able to take 

control of the car if such an emergency arose.  

Paragraph 24(2) and (3) – amending section 133A(2) and (6) 

74. Section 133A(2) sets out in full the meaning of “emergency control assessment”. It 

refers to an assessment of a person’s ability to take control of a motor car of a class covered 

by the disabled person’s limited driving licence. This is no longer appropriate as, under the 

new system, people who are not disabled may also be required to undertake emergency 

control assessments. Paragraph 24(2) therefore amends section 133A(2) to refer instead to 

an assessment of a person’s ability to take control of a motor car of a prescribed class. 

Paragraph 24(3) makes a consequential amendment to section 133A(6) which deals with the 

issue of emergency control certificates. 

Paragraph 25(3) and (6) – amending section 133B 

75. Paragraph 25(3) amends section 133B to provide that circumstances may be 

prescribed in which a person can apply to retake an emergency control assessment where 

that person failed to pass an earlier assessment which the Registrar had required them to 

undergo. The power to prescribe a period (other than 6 months), starting from the date of a 

person’s most recent assessment, before the expiry of which an application cannot be made 

to undergo a further assessment, will apply only to a person already holding an emergency 

control certificate who wishes to undergo an assessment in respect of a class of vehicle not 

covered by their current certificate (see paragraph 25(6)). 

 

Justification of the delegation 

76. The amendments to Part 5 of the Road Traffic Act 1988 set out above expand the 

existing powers to make regulations in relation to driving instruction under that Part. The 

department continues to consider that the power to make such provision should be 

delegated to the Secretary of State as a regulation-making power. The detail of such 

provisions is more appropriate to secondary legislation. There is also likely to be a need to 
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amend such provisions and make further provision from time to time which would be less 

conveniently achieved if contained in primary legislation.   

 

Justification of the level of parliamentary scrutiny 

77. The negative resolution procedure applies, by virtue of section 195(3) of the Road 

Traffic Act 1988, to the existing powers to make regulations under Part 5 of the Road Traffic 

Act 1988 and the department continues to believe that this is appropriate. There should be 

Parliamentary scrutiny as the new powers extend to matters which are important to 

becoming and remaining a driving instructor but these are not so significant as to merit the 

affirmative procedure.  

 

Clause 13 : Outer Space – extension of scope of powers under section 3(3) of the 

Outer Space Act 1986 to exempt persons and activities from the requirements to have 

a licence. 

Power conferred on:  The Secretary of State  

Power exercisable by:  Order made by statutory instrument  

Parliamentary procedure:  Negative Resolution 

 

Introduction 

78. This clause makes amendments to sections 3, 5 and 10 of the Outer Space Act 

1986. Section 10 of the Outer Space Act 1986 provides that those engaged in outer space 

activities should indemnify the United Kingdom in relation to any liability which may attach to 

the United Kingdom under international law which arises from the space activities of such 

persons. The main purpose of the clause is to enable a cap to be placed on this indemnity in 

relation to licensed activities. It also makes amendments to the powers in section 3(3) to 

exempt persons from the licensing requirements of the Act in relation to the indemnity 

applicable to those acts. 

 

The effect of the provision 

79. Section 3(3) of the Act provides that the Secretary of State may exempt persons or 

activities from the licensing requirements of the 1986 Act, if he is satisfied that the 

requirement is not necessary to secure compliance with the international obligations of the 

UK.  Subsection (2) of the clause inserts a new section 3(3A) into the1986 Act. This provides 

that an exercise of the existing power to exclude activities from the licensing requirements of 

the 1986 Act may also exempt the activities from the indemnity arising under section 10 or 

specify the maximum level of the indemnity payable in relation to those activities. 
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Justification of the delegation 

80. The delegation is an extension of an existing power. Without the extension of the 

power, acts exempted by order would otherwise continue to be subject to an unlimited 

indemnity whereas if they were not exempt they would be subject to licensing in which case 

the licence would have to specify a cap on the indemnity. This position would be illogical. 

 

Justification of the level of Parliamentary scrutiny 

81. The existing power in section 3(3) is subject to annulment and the extension of the 

powers in that section to remove or reduce the indemnity only relates to acts that are 

exempted from the licensing requirements. 

 

Clause 13 : Outer Space – extension of scope of powers under section 15(6) of the 

Outer Space Act 1986 to extend the amendments made by the Clause to other 

territories  

 

Power conferred on:  Her Majesty 

Power exercisable by:  Order in Council 

Parliamentary procedure: None 

 

Introduction 

82. This clause makes amendments to sections 3, 5 and 10 of the Outer Space Act 

1986. Section 10 of the Outer Space Act 1986 provides that those engaged in outer space 

activities should indemnify the United Kingdom in relation to any liability which may attach to 

the United Kingdom under international law which arises from the space activities of such 

persons. The main purpose of the clause is to enable a cap to be placed on this indemnity in 

relation to licensed activities. Subsection (7) of the Clause also provides that the existing 

powers in section 15(6) to extend the Act to the Channel Islands, the Isle of Man or any 

dependent territory apply in relation to the amendments made by the Clause. 

 

The effect of the provision 

83. Section 15(6) of the 1986 Act allows an order in Council to be made extending the 

1986 Act to the Channel Islands, the Isle of Man or any dependent territory. Subsection (7) 

of the Clause provides that that power can be used to extend the amendments made by the 

Clause to the Channel Islands, the Isle of Man or any dependent territory.  

Justification of the delegation 

84. The delegation is in effect a confirmation of an existing power.  There are existing 

orders under section 15(6). Subsection (7) merely confirms that a fresh order will have to be 
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made to extend the amendments made by the Bill to the Channel Islands, the Isle of Man or 

any dependent territory. 

 

Justification of the level of Parliamentary scrutiny 

85. Section 15(6) is not currently subject to any Parliamentary procedure. Orders made 

under section 15(6) do not have effect in the United Kingdom 

 

Clause 16: Suppliers of fuel and fireplaces  

 

Power conferred on: The Secretary of State  

 

Power exercisable by: Publication of a list   

 

Parliamentary procedure: None 

 

Introduction 

86. Clause 16 provides for the amendment of Part 3, sections 20 and 21, of the Clean Air 

Act 1993 with regard to Smoke Control Areas and confers power on the Secretary of State to 

publish a list of authorised fuels and exempted appliances as required rather than by 

publication of six-monthly Statutory Instruments (SIs). This power is exercisable in England 

only. 

87. Under Part 3, section 20 of the Clean Air Act 1993 it is an offence to emit smoke from 

the chimney of any building, or to emit smoke from a chimney (not being a chimney of a 

building) which serves the furnace of any fixed boiler or industrial plant, within a smoke 

control area unless using an authorised fuel or exempted appliance.  It is also an offence 

under section 23 to acquire or sell an unauthorised fuel within a smoke control area unless it 

is to be used under the specified requirements of an exempted appliance. The maximum 

penalty for either offence on summary conviction is a level 3 fine. 

88. Currently the Secretary of State has the power under sections 20 and 21 of the Clean 

Air Act 1993 to authorise fuels by regulations and to exempt classes of fireplaces by order.  

The regulations and order are made by statutory instrument.  They are made every six 

months (April and September) in England to coincide with the common commencement 

dates. 

89. Manufacturers submit their products for testing to determine whether they are 

capable of being used without producing any smoke or a substantial quantity of smoke. The 

results are then checked by authorised contractors who subsequently make 

recommendations to the Secretary of State for inclusion in the six-monthly SIs. A large 

number of products are authorised or exempted in this way. The smoke control SIs in 

October specified 196 new products (comprising one fuel and 195 exempted fireplaces). 
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90. Authorised fuels and exempted fireplaces are not specified individually within the 

Clean Air Act 1993 but have been the subject of the power of delegated legislation as this 

allows new fuels and fireplaces to be specified as they are developed. This clause modifies 

the procedure by which this delegated power is exercised. 

91. The Government has carefully considered the points made by the Committee and the 

Joint Committee to the effect that, given the relevance of criminal law in this context, the 

delegations of legislative power to documents that elude Parliamentary control are 

inappropriate. However, it remains of the opinion that this is appropriate in this case.  Below, 

a more detailed explanation for its reasoning is provided, and the Committee is asked to 

revisit this issue in the light of this. 

92. The key points are as follows:- 

1) The new ‘administrative’ lists will contain the same level of detail as the SIs. 

2) Any changes will be made in a robust and auditable way, with senior 

departmental approval. 

3) The lists will be published on the Defra website, with paper copies being 

obtainable on request. 

4) Any changes will be potentially subject to JR. 

5) Relevant SIs in the past have not, to Defra’s knowledge, ever been debated 

in Parliament. They are highly technical in terms of content and based on expert 

specialist advice – which will continue to be the case.  

6) The advantage of the administrative lists are that they will benefit businesses 

and consumers by substantially reducing delays in bringing products to market, 

whilst also reducing burdens on the Department. The Department anticipates that 

under the new system, a product recommended for specification can be added on 

the list within a month.  

7) Since new products come onto the market with extreme frequency, it is 

impractical to issue an SI every time a new produce is authorised - an SI will be out 

of date by the time it comes into force.  

 

Justification of the change in delegation 

93. Under the Red Tape Challenge Government made a commitment to simplify the 

process of specification, with a view to reducing burdens and improving efficiency.  

Interested parties advised that the main burden associated with the current process was the 

delay between products receiving a recommendation for specification from the authorised 

contractors and subsequent specification in the SIs. 

94. To reduce this delay and allow products to be brought to market more rapidly the Bill 

will amend sections 20 and 21 of the Clean Air Act to provide the Secretary of State with 

powers to specify authorised fuels and exempt appliances administratively by the publication 

of lists thus negating the need for the production of the six-monthly SIs.  The government 

intends that this power would be exercised by publishing lists on the Defra smoke control 

web pages, which currently includes information on products which can be used in smoke 

control areas. Initial lists of authorised fuels and exempt appliances would be published upon 
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the commencement of this provision; these lists would include the products specified under 

the existing SIs to ensure that these do not lose their approved status. Thereafter updated 

versions of the lists would be published on a monthly basis as new products are approved.  

This will allow manufacturers to bring their products to market more rapidly and allow 

consumers access to latest technology.  The new procedure would enable lists to be 

updated and published as deemed necessary and if changes are required these will be 

made on a specific date each month.  The published lists will include all the details currently 

included in the SIs including the product type, conditions of use and in addition the date of 

grant, withdrawal or variation of any approval.   Consumers without internet facilities may 

obtain access to the information via the Defra Helpline or by writing or emailing the 

Department direct. 

Justification of level of parliamentary scrutiny 

95. The Government accepts that there is a need for legal certainty in the context of a 

criminal offence and its associated defence. The following steps will be taken to ensure that 

legal certainty is maintained in the move from subordinate legislation to administrative lists.   

96. In order to qualify for specification in the published lists, products must continue to 

meet the current requirements to demonstrate they are capable of being used without 

producing any smoke or a substantial quantity of smoke, therefore the safety and eligibility of 

these products for use in smoke control areas will remain unchanged.   The new lists (and 

any amendments to them) will be prepared and published in a robust and auditable way with 

checks being undertaken and approval required at a senior department level. The new lists 

will contain the same level of detail as the schedules to the current smoke control statutory 

instruments and the dates that products are added to the lists will be specified as will the 

dates of any variations or withdrawals of approvals.  The new process will ensure that there 

is legal certainty with respect to which products may or may not be used, or, in the case of 

fuels, sold and acquired for use in a smoke control area at any given point in time.   

97. The offences under sections 20 and 23 regarding the emission of smoke and the sale 

and acquisition of fuels for use within a smoke control area are not changed by the 

Deregulation Bill.   

98. The authorisation or exemption of a product would only be withdrawn if evidence 

which demonstrates that the product does not meet the eligibility criteria for use in a smoke 

control area came to light. Defra is not aware of any appliance exemption being withdrawn to 

date.  Some authorised fuels have been removed in the past as manufacture had ceased 

and the fuel had not been available for many years.  Variations of authorisations and 

exemptions have previously consisted of changes to brand name or manufacturer’s name 

and the SIs have indicated any previously known names for clarity.  It is not intended to 

change this process. 

99. In the event of evidence indicating that a product authorisation should be withdrawn 

Defra would liaise with interested parties first to investigate the validity of the evidence and 

then to ensure the withdrawal is publicised appropriately and where possible consumers are 

notified of the withdrawal.  The new centralised lists will highlight the date at which any 

withdrawals or amendments were made which is an improvement on the current system 
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where it is necessary to compare lengthy product lists in the SIs in order for consumers and 

LAs to identify any changes in the status of a product.  Finally there are some inherent 

additional legal safeguards to protect consumers and manufacturers.  The first of these is 

the requirement in the Clean Air Act 1993 to publish the lists.  The other is that a decision to 

withdraw an authorisation/exemption would be subject to judicial review if it is not taken 

correctly. 

100. The Government is not aware of the smoke control SIs having been debated in the 

Parliament on any previous occasions. These instruments tend not to be controversial 

because they are based on expert advice and highly technical in terms of their content. The 

Secretary of State’s specification of products under the existing powers is based on 

specialist advice from technical experts and this element of the process will remain 

unchanged.  The authorised fuel schedules are defined in technical terms covering matters 

such as the composition of the fuels, the manufacturing process and the weight, sulphur 

content and shape of the fuel.  Similarly the exempted fireplaces schedules contain highly 

technical conditions of exemption relating to how individual fireplaces should be used and 

what fuels they should be used with in order to qualify for exemption. The new lists will 

contain similar technical content. 

101. The Government has considered the merits of producing the smoke control statutory 

instruments more frequently and concluded that this is not a viable option for improving the 

current arrangements and reducing burdens on interested parties.  Making smoke control 

SIs on a more frequent basis would significantly increase the workload of the Government 

without sufficiently reducing the delays faced by interested parties. Past experience indicates 

that it is necessary to allow at least two months for the making and coming into force of the 

smoke control SIs. This is to enable the SIs to be drafted, the necessary checks to be 

carried out, Ministerial submissions to be prepared, signature and laying, and compliance 

with the 21-day rule. To be included in a particular SI a product needs to be recommended 

for specification at least two months before the coming into force date. Therefore, regardless 

of how frequently the department makes the smoke control SIs there will be a delay of at 

least two months between a product being recommended for specification and that 

specification taking effect. Past experience indicates that many additional products will be 

recommended for specification during this two-month period with the result that the SI will be 

out-of-date by the time it comes into force. 

102. The published list procedure has been developed as it will bring benefits to 

consumers and businesses whilst also reducing burdens on the department. Once a product 

has been recommended for specification Defra will be able to prepare a new entry to go on 

one of the published lists which will be updated on a monthly basis. Any new entries will 

undergo rigorous checking and require senior official approval within the department but will 

not need to go through the same formal procedures as a statutory instrument. Defra 

anticipates that in most cases a product that is recommended for specification will be able to 

be added to the relevant list on the next occasion that the list is revised. Therefore, in most 

cases, it will not take longer than a month to complete the process of specifying a product. 

103. The Government is therefore confident that the move from subordinate legislation to 

administrative lists can be implemented in such a way that maintains legal certainty whilst 
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delivering real benefits to business and consumers in terms of reduced delays in bringing 

new products to market and reducing burdens on the public sector.  

 

Clause 18: Authorisation of insolvency practitioners 

 

Power conferred on:  The Secretary of State 

Power exercised by:  Order made by statutory instrument 

Parliamentary procedure: Negative Resolution 

 

Introduction 

104. Clause 18 will amend Part 13 of the Insolvency Act 1986 to allow individuals to be 

authorised to act as an insolvency practitioner in relation to certain categories of 

appointment only.   Currently, individuals who are authorised to act as an insolvency 

practitioner are authorised in relation to all categories of appointment.   

 

105. The amendments to Part 13 will provide for a person to be either fully authorised to 

act as an insolvency practitioner and practise in all categories of appointment or to be 

partially authorised to act only in relation to companies or only in relation to individuals.    

 

106. The clause will also prevent partially authorised insolvency practitioners from acting 

in relation to a company or individual that is, or was, a member of a partnership that has 

outstanding liabilities, without permission from the court. Such appointments require an 

individual to be fully authorised because this type of insolvency requires knowledge of both 

company and individual insolvency law.   

 

107. The new order-making power conferred as part of these changes is exercisable in 

relation to England and Wales and Scotland. 

 

The effect of the provision 

108. The clause will amend section 391 of the Insolvency Act 1986 relating to recognised 

professional bodies.  Section 391(1) and (2) will confer powers on the Secretary of State by 

order: 

 

a. to recognise a professional body for the purposes of granting full or partial 

authorisation to its insolvency specialist members, and 

b. to recognise a professional body for the purposes of granting only partial 

authorisations to its insolvency specialist members. 
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109. In each case, an order may be made only if it appears to the Secretary of State that 

the body regulates the practice of a profession and maintains and enforces rules for 

ensuring that its insolvency specialist members are fit and proper persons to act as 

insolvency practitioners and meet acceptable requirements as to education practical training 

and experience.   An order which recognises a body for the purposes of granting partial 

authorisations has to state whether the partial authorisation relates to companies or to 

individuals. 

 

110. Section 391(5) will enable the Secretary of State by order to revoke a professional 

body’s recognition where it appears that the body no longer meets the relevant 

requirements. The Secretary of State may also revoke recognition of a professional body in 

relation to full or partial authorisations and replace it with recognition in relation to partial 

authorisations if it appears to the Secretary of State that the body is capable of providing its 

insolvency specialist members with partial authorisation only.  The Secretary of State may in 

the relevant order make transitional provisions to treat the body’s insolvency specialist 

members as fully or partially authorised, as the case may be, for a specified period after 

recognition is revoked, or revoked and replaced. 

 

111. An order under section 391 will be subject to the negative procedure by virtue of 

section 419 of the 1986 Act.   

 

Justification of the delegation 

112. The powers to recognise professional bodies which may authorise their members to 

act as an insolvency practitioner and to revoke a body’s recognition in section 391 have 

been delegated since the Insolvency Act 1986 came into effect.  The clause will replace 

these powers with powers enabling the department to recognise professional bodies in 

relation to full authorisation or in relation to partial authorisation.  Professional bodies which 

are currently recognised will be treated as bodies capable of providing full authorisations. 

 

113. The department considers that such powers should continue to be delegated to the 

Secretary of State.  Delegation will allow the department the flexibility to determine in any 

specific case whether or not a professional body meets or continues to meet the 

requirements for recognition and whether or not it is or continues to be capable of granting 

full authorisations or is capable of providing partial authorisations only.  It will enable the 

department to take swift action pursuant to its determination.  A need to use primary 

legislation to address such issues would inevitably lead to delay and difficulty.  

 

Justification of the level of parliamentary scrutiny 

114. The department considers it appropriate that orders relating to the recognition of 

professional bodies which regulate insolvency practitioners should continue to be made 

using the negative resolution procedure.  Decisions relating to the recognition of bodies 

which regulate insolvency practitioners can be taken by the executive to a large extent and 
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do not merit the additional level of parliamentary scrutiny afforded by the affirmative 

procedure.   

 

Clause 19(3): New section 519A Companies Act 2006 

Power conferred on:  The Secretary of State 

Power exercised by: Order made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

115. This clause inserts new section 519A into the Companies Act 2006 (“the Act”). 

Subsection (1) defines “public-interest company” and, also, “non-public interest company”, 

for the purposes of Part 16 (removal, resignation, etc of auditors).  

 

116. A public interest company is defined as a company whose “transferable securities” 

(these include shares and bonds) are included in the “official list” – in other words they have 

a main (London Stock Exchange) market listing – or whose shares are listed on a 

comparable market elsewhere in the EEA. A non-public interest company is defined as a 

company that is not a public interest company. 

 

117. In the context of auditors ceasing to hold office and the amendments to the Act being 

made by clause 19, there is a distinction between a public interest company and a non-

public-interest company and an enhanced framework of regulatory requirements applies in 

the case of the former. For instance, if an auditor of a public interest company is ceasing to 

hold office that auditor must in all cases send the company a statement of reasons as to why 

he or she is stepping down. If an auditor of a non-public interest company is ceasing to hold 

office, however, that requirement does not apply in all cases – it applies where an auditor 

leaves before the end of his or her term and either one or more of the auditor’s reasons for 

leaving is of regulatory interest or there are matters which the auditor thinks the company’s 

shareholders or creditors should know about.   

 

118. The sending of such a statement leads in turn to other obligations on the part of the 

auditor or the recipient – for instance, the company must (generally speaking) send a copy of 

such to a statement to its shareholders and creditors and to the Registrar of Companies. 

 

Devolution 

119. The new order-making power conferred by the clause is exercisable in relation to 

England and Wales, Scotland and Northern Ireland. In relation to Northern Ireland, this is a 

transferred area. Discussions with the devolved administration about seeking a legislative 

consent motion are ongoing.  

The effect of the provision 
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120. Subsection (5) of new section 519A provides that the Secretary of State may by 

order amend the definition of public interest company. Since a non-public interest company 

is simply defined as a company that is not a public interest company, amending the definition 

of public interest company will simultaneously have the effect of altering what is a non-public 

interest company.  

 

121. Amending the definition of public interest company may be a relatively trivial matter – 

markets may change over time and the power could, for instance, be used to update terms 

and references used in the then current definitions (the power may already have been used 

of course) that have become obsolete. The power could, however, be used to provide that 

certain types of company, in respect of which the enhanced framework does not apply, will 

thereupon be subject to that framework. An example would be amending the definition to 

include companies that are listed on secondary markets or which are currently unlisted but, 

because of their size or the sector in which they operate, are of considerable economic or 

public importance.  Conversely, the power could be used to amend the definition to exclude 

a type of company from the list of companies in respect of which the enhanced framework 

applies.    

 

122. Subsection (6) of new section 519A provides that an order pursuant to new 

subsection (5) is subject to the negative resolution procedure. 

 

Justification of the delegation 

123. Amending the definition of public interest company is justified because of the 

department’s wish for flexibility as regards keeping the current (and any future) definitions 

up-to-date and as regards determining precisely what type of company will or will not be 

covered by the enhanced framework of auditor leaving statement requirements.      

 

Justification of the level of parliamentary scrutiny 

124. On balance, and notwithstanding that this is a Henry VIII power, the department 

considers that the negative resolution procedure is appropriate. This is because, and as 

explained above, such a power might only be used in a very minor way – bringing references 

and terms used in the then current definitions up-to-date. Even if the power is used in a more 

material way, there will be cases in which there are no practical consequences. For instance, 

where the power is used to add new types of company (and thereby apply the enhanced 

framework to the same), the auditor of such a company may be sending the company a 

leaving statement in a case in which, prior to the exercise of the power, he or she would also 

have had to have sent such a statement – i.e. because he or she was leaving prior to the 

end of his or her term and, for example, there were matters which he or she thought the 

company’s shareholders needed to know about.  Moreover, these are technical, regulatory 

matters such that in any event the use of the power is not expected to attract widespread 

interest or be controversial. In the circumstances, the department does not consider that the 

additional procedures and parliamentary engagement associated with an affirmative 

resolution procedure statutory instrument can be justified.  
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125. There are a number of existing Henry VIII powers on the face of the Act in respect of 

which the negative resolution procedure applies and which might therefore be considered a 

precedent. Section 857(1) is a power to make regulations further providing for the contents 

of a company’s annual return and subsection (2) provides that these regulations may amend 

the existing provisions at sections 855 and 856. Section 1099(4) relates to the Registrar of 

Companies obligations to keep an index of the names of companies and other bodies and 

allows the Secretary of State by order to amend the list of other bodies at section 1099(3). 

Section 1160(1) is a power to make regulations amending the definitions of “subsidiary”, 

“holding company” or “wholly-owned subsidiary” – see section 1159 of and Schedule 6 to the 

Act.  Note that, like the proposed power to amend the definition of “public interest company”, 

each of these powers may be used in material way - making bodies or other persons subject 

to new obligations or, conversely, removing obligations to which bodies or other persons are 

subject.   

    

Clauses 22-26; and clause 27, which introduces Schedule 7  

 

General introduction to the ‘rights of way’ provisions 

126. By way of general background to these measures, Part 3 of the Wildlife and 

Countryside Act 1981 (“the 1981 Act”) requires local authorities in England and Wales to 

maintain and keep under review maps and statements showing public rights of way in their 

area. The local authorities concerned are referred to in that Act as “surveying authorities” 

and the maps and statements are referred to as “definitive maps and statements”. Part 3 

also sets out the procedures which apply where an authority wishes to make a change to the 

definitive map and statement for its area or where someone applies for such a change to be 

made. 

 

127. A definitive map and statement is conclusive evidence of certain matters. For 

example, if a map shows a footpath, this is generally conclusive evidence that the public had 

a right of way on foot over the land on a particular date. 

 

128. Some rights of way are not recorded on a definitive map and statement. Section 53 

of the Countryside and Rights of Way Act 2000 (“the 2000 Act”) provides for unrecorded 

rights of way created before 1949 to be extinguished immediately after 1 January 2026 

(known as the “cut-off date”), subject to certain exceptions.  

 

129. The 2000 Act also confers power on the Secretary of State to, by regulations, make 

transitional provisions and savings, in particular for cases where (a) orders modifying 

definitive maps and statements have been made but not confirmed before the cut-off date; 

(b) applications for definitive map orders have been submitted before the cut-off date; or (c) 

orders have been quashed because of a legal error (section 56(2)(b)). 
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130. The Highways Act 1980 (“the 1980 Act”) also deals with public rights of way. For 

example, it allows applications to be made, in certain circumstances, to extinguish or divert a 

public right of way. 

 

 

131. The new delegated powers conferred by the rights of way provisions in the Bill are  

exercisable in relation to England only.  

 

 

 

Clause 22: Unrecorded rights of way: protection from extinguishment 

 

Power conferred on:  The Secretary of State 

Power exercised by: Regulations made by statutory instrument. (Extension of existing 

regulation making power.) 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

132. This clause provides the Secretary of State with a method to protect certain public 

rights of way from extinguishment in 2026.  

 

133. The general background to this, as explained in the general introduction to the rights 

of way provisions, is that Part 3 of the 1981 Act requires local authorities in England and 

Wales to maintain and keep under review maps and statements showing public rights of way 

in their area.  

 

134. Some rights of way are not recorded on a definitive map and statement. Section 53 

of the 2000 Act provides for the extinguishment, immediately after cut-off date, of 

unrecorded rights of way created before 1949, subject to certain limited exceptions.  

 

135. That Act also confers power on the Secretary of State to, by regulations, make 

transitional provisions and savings (see the general introduction to the rights of way 

provisions for further details of this.)  

 

136. It is thought that, in the period immediately before the cut-off date, there will be a 

large volume of applications to surveying authorities for modifications to be made to the 

definitive map and statement to show rights of way that are currently unrecorded. This is 

because individuals and groups in the voluntary sector are likely to carry out research so that 

they can make applications to have unrecorded rights of way shown on a definitive map and 

statement (with the result that they will not be automatically extinguished after that date). 

There is concern that surveying authorities will also carry out research into unrecorded rights 
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of way during this period in order to comply with the requirement that they keep under review 

definitive maps and statements. This could lead to surveying authorities unnecessarily 

duplicating the work of individuals and the voluntary sector. 

 

The effect of the provision 

137. The clause therefore inserts a new section 56A in the 2000 Act. This extends the 

regulation-making power in section 56(2) of that Act to enable the Secretary of State to make 

regulations enabling a surveying authority to designate, during a period of one year after the 

cut-off date, public rights of way extinguished immediately after that date under section 53 of 

that Act. The exercise of the power is subject to the negative resolution procedure (see 

section 56(6) of that Act).  The new section 56A also sets out what else may be included in 

the regulations. It is envisaged that the power to make regulations will be used to provide for 

designated rights to cease to be regarded as extinguished as from the time of designation. 

Where a right is designated, surveying authorities will be required to decide whether to 

modify the definitive map and statement to show the right of way. If a right of way is then 

shown on the map, it will remain non-extinguished. If the authority decides not to show the 

right of way, it will normally be extinguished again.  

 

138. Provision may also be made as to the procedure applicable in relation to such a 

determination. The provision that may be made by virtue of subsection (1)(d) includes 

provision applying Schedule 15 to the 1981 Act, subject to such modifications as may be 

specified in the regulations. 

 

139. Clause 22 is in the nature of a transitional or savings provision. It is about the 

transition to a position where certain unrecorded public rights of way will no longer be able to 

be added to definitive maps and statements. It also provides a method to save unrecorded 

rights that would otherwise be extinguished on the cut-off date. It enables surveying 

authorities to wait until after the cut-off date to assess what research has been carried out by 

individuals and voluntary organisations. There will be a one-year period after that date within 

which they can act under the regulations to prevent rights of way being permanently 

extinguished. They will therefore be able to avoid duplicating any work done by individuals 

and voluntary organisations and focus, during the one-year period following the cut-off date, 

on areas where research has not been carried out by individuals and voluntary 

organisations. 

 

Justification of the delegation 

140. As explained above in the description of the effect of clause 22, the clause is in the 

nature of a transitional or savings provision. As explained in the general introduction to the 

rights of way provisions, the 2000 Act already confers power on the Secretary of State to, by 

regulations, make transitional provisions and savings in relation to the cut-off date. The 

department therefore considers it appropriate that further provision for transition and savings 

is also dealt with by delegated legislation.  
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141. The department also considers it appropriate that the procedure for the determination 

in relation to a designated public right of way be dealt with by delegated legislation. Clause 

22 provides that the provision that may be made by virtue of subsection (1)(d) includes 

provision applying Schedule 15 to the 1981 Act, subject to such modifications as may be 

specified in the regulations. The department’s intention is to introduce a procedure that 

closely follows the procedure set out in Schedule 15. However, due to the fact that the 

procedure will apply for only a transitory period, and deal with designated public rights of 

way (and not rights of way generally), it is anticipated that various modifications of Schedule 

15 will be required. The department has not finalised the details of the modified procedure, 

and needs the flexibility afforded by the regulation-making power. 

 

Justification of the level of parliamentary scrutiny 

142. As described above in the description of the effect of the clause, the exercise of the 

power is subject to the negative resolution procedure. Clause 22 sets out in some detail the 

matters which may be provided for in the transitory period during which public rights of way 

may be designated. The department considers in view of this that the negative resolution 

procedure is appropriate and proportionate. 

  

143. Section 56(2) of the 2000 Act also provides a precedent for transitional and savings 

provision relating to the cut-off date being subject to negative resolution procedure. The 

department does not see any good reason to depart from that in this case. One 

consequence of applying a different level of scrutiny in this case would be that provision for 

transition and savings would be fragmented, which the department considers a disadvantage 

for users. 

 

Clause 24: Applications by owners etc for public path orders  

 

Power conferred on:  The Secretary of State 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

 

144. This clause provides the Secretary of State with a method to extend the 

circumstances in which applications to extinguish or divert certain public rights of way may 

be made. 

 

145. The background to this clause, as explained in the general introduction to the rights 

of way provisions, is that the 1980 Act also deals with public rights of way. For example, it 

allows applications to be made, in certain circumstances, to extinguish or divert a public right 
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of way. 

 

146. Under section 118ZA of the 1980 Act, owners, lessees and occupiers of land used 

for agriculture, forestry or the breeding of keeping of horses may apply to a local authority for 

an order (“a public path extinguishment order”) which extinguishes a public right of way over 

a footpath or bridleway crossing the land.  Section 119ZA of that Act confers a comparable 

right to apply for an order to divert such a right of way (“a public path diversion order”).   

 

147. Under the current law, applications for a public path extinguishment order or a public 

path diversion order cannot be made in relation to other land, even where there would be 

good reasons for making such an order.  

 

148. Further background to this clause is that under section 121D applicants for public 

path extinguishment orders or public path diversion orders have a right of appeal to the 

Secretary of State, in certain circumstances. 

 

The effect of the provision 

149. Subsections (2) and (3) of the clause therefore amend, respectively, sections 

118ZA(1) and 119ZA(1) of the 1980 Act to allow the Secretary of State to prescribe in 

regulations other kinds of land in England in respect of which such applications may be 

made. The effect of section 325(2) of that Act is that the exercise of the power is subject to 

the negative resolution procedure. 

 

Justification of the delegation 

150. As explained above in the introduction to this clause, applicants for public path 

extinguishment orders or public path diversion orders have a right of appeal to the Secretary 

of State, in certain circumstances. The Secretary of State has only limited powers to recover 

the costs of these kinds of appeals and thus is forced to bear some of the costs. Extending 

the circumstances in which applications may be made is therefore likely to have a bearing on 

public finances. The department needs the flexibility afforded by the delegated legislative 

power. The department intends to consider extending the circumstances in which 

applications may be made on an incremental basis, with coverage of the provisions being 

extended in light of the actual take up of the right of appeal and the impact on public 

finances. 

 

Justification of the level of parliamentary scrutiny 

151. As explained above in the description of the effect of the clause, the exercise of this 

power is subject to the negative resolution procedure.  As described above, subsections (2) 

and (3) of the clause amend the 1980 Act to allow the Secretary of State to prescribe in 

regulations certain kinds of land in England in respect of which applications for public path 

extinguishment or diversion orders may be made. The department considers this is 

important, but not so important as to require a higher degree of parliamentary scrutiny than 
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that offered by the negative resolution procedure. The department therefore considers the 

negative resolution procedure to be appropriate and proportionate. 

 

Clause 26: Applications for certain orders under Highways Act 1980: cost recovery 

Power conferred on: The Secretary of State 

Power exercised by:  Regulations made by statutory instrument. (Extension of existing 

regulation making power.) 

Parliamentary procedure:   Affirmative Resolution 

 

Introduction  

152. This clause provides the Secretary of State with a method to enable local authorities 

to fix charges for certain orders under the Highways Act 1980 Act locally.  

 

153.  The background to this clause is that sections 118ZA and 119ZA of the Highways 

Act 1980 allow owners, lessees or occupiers of certain land to apply to local authorities for 

public path extinguishment orders or public path diversion orders. The amendments made 

by this clause deal with the recovery of costs in respect of such applications. 

 

154.  Currently, the sections contain powers which allow the Secretary of State, in relation 

to England, or the Welsh Ministers, in relation to Wales, to prescribe charges payable on the 

making of such applications (and further charges where an order is made on the 

application). Under such regulations, the authority dealing with the application would be able 

to recover its costs but only up to the prescribed amount which would be set centrally and 

may not be at a level which would allow the authority to recover all of its costs. 

 

155.   The Secretary of State has a general power in section 150 of the Local Government 

and Housing Act 1989 (“1989 Act”) to allow authorities to allow local authorities to charge for 

certain things locally. The power is exercised by delegated legislation. However, this power 

is only available where there is no other power or duty to impose a charge. 

The effect of the provision 

156. The clause therefore amends sections 118ZA and 119ZA of the Highways Act 1980 

so as to limit the application of the charging provisions within those sections to Wales. The 

effect of this is to allow the Secretary of State (in relation to England) to use the power under 

section 150 of the 1989 Act to authorise charges to be imposed in respect of applications 

under sections 118ZA and 119ZA.  

Justification of the delegation 
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157. The power in section 150 of the 1989 Act is exercisable by delegated legislation.  

The clause has the effect of allowing the delegated power in section 150 of the Local 

Government and Housing Act 1989 to be exercised in circumstances where it couldn’t 

currently be exercised. The department therefore considers that clause 26 should be 

justified. 

 

158. Section 150 provides a precedent for the delegation of legislative powers to the 

Secretary of State to allow local authorities to charge for certain things. The department 

considers it appropriate that this precedent is followed in respect of charges for certain 

orders under the Highways Act 1980. 

Justification of the level of parliamentary scrutiny 

159. The department considers it appropriate that the power in section 150 of the 1989 

Act , as extended by the clause, continues to be subject to the affirmative resolution 

procedure.  

 

Clause 27 and Schedule 7, Part 1, paragraph 3: Modifications arising from 

administrative errors 

 

Power conferred on:  The Secretary of State 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

160. This provision provides the Secretary of State with power to introduce a modified 

procedure for the correction of administrative errors in maps and statements of public rights 

of way. 

 

161. The background to this, as explained in the general introduction to the rights of way 

provisions, is that Part 3 of the 1981 Act requires local authorities in England and Wales to 

maintain and keep under review maps and statements showing public rights of way in their 

area. 

 

162. Schedules 14 and 15 to the1981 Act set out the procedure which applies where an 

authority wishes to make a change to the definitive map and statement for its area or where 

someone applies for such a change to be made. There is provision for such things as the 

making of applications, the making of orders, notification, publicity, consultation, referral (of 

opposed orders), determination, and finally, confirmation.  
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163. Administrative errors, such as a reference accompanying a path on a map to “FP23” 

when the path is in fact “FP33”, are often found in definitive maps and statements. There is 

currently not any separate procedure to deal with such cases. Surveying authorities are 

expected to follow the procedure in Schedules 14 and 15 to the 1981 Act. This is 

unnecessarily burdensome in cases where errors are obvious and very unlikely to be 

contentious.  

 

The effect of the provision 

164. The provision therefore inserts a new section 53ZA in the 1981 Act. Under this 

provision the Secretary of State may introduce a modified procedure for the correction of 

administrative errors. The procedure must follow the existing procedure in Schedules 14 and 

15 with such modifications as are prescribed in regulations. Subsection (3) provides that the 

exercise of this power is subject to negative resolution procedure. 

 

165. Subsection (1)(a) to (c) specifies the circumstances where surveying authorities may 

use the new procedure. Firstly, authorities must be satisfied that an event of the kind 

specified in section 53(3)(c) of the 1981 Act must have occurred (these are known as 

“evidentiary events”). An evidentiary event includes such things as the discovery by an 

authority that a public right of way shown on the definitive map of a particular description 

ought to be shown as a way of a different description.  Secondly, they must be satisfied that 

the need for the modification has arisen because of an administrative error. Thirdly, they 

must be satisfied that both the error and the modification needed to correct it are obvious. 

Surveying authorities must have regard to any guidance given by the Secretary of State in 

judging whether subsection (1)(a) to (c) has been met. 

 

166. The purpose of the provision is to provide a method to introduce a shorter procedure 

for correcting administrative errors in definitive maps and statements. 

 

 

Justification of the delegation 

167. The department envisages that the modified procedure will generally be same as the 

procedure in Schedules 14 and 15 to the 1981 Act, with modifications to make it shorter and 

more appropriate given the subject matter of administrative errors. The existing procedure 

relating to changes to definitive maps and statements is prescribed in primary legislation. 

The department considers that the correction of administrative errors is important, but not so 

important as to require that the procedure for correcting administrative errors be subject to 

the degree of parliamentary scrutiny associated with primary legislation. As explained above 

in the description of the effect of the provision, the clause sets out in detail the 

circumstances in which surveying authorities may use the modified procedure. 

 

168. The department needs the flexibility afforded by a delegated legislative power. This 

will enable the department to change procedure relatively quickly, in view of practical 

experience and changes in case law. 

 



DPRR/14-15/23 

35 

 

Justification of the level of parliamentary scrutiny 

169. As explained above in the description of the effect of the clause, the exercise of the 

power is subject to negative resolution procedure. As explained above the power to 

introduce a modified procedure is limited to relatively minor issues (administrative errors). 

The department considers therefore that the negative resolution procedure is appropriate 

and proportionate. 

 

Clause 27 and Schedule 7, Part 1, paragraph 4: Register of applications under section 

53 

 

Power conferred on:   The Secretary of State 

Power exercised by:  Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

170. This provision provides the Secretary of State with a method to specify that the duty 

to keep a register of applications under Part 3 of the 1981 Act does not apply to certain 

applications. 

 

171. As described above in the general introduction, Part 3 of that Act requires local 

authorities in England and Wales to maintain and keep under review definitive maps and 

statements showing public rights of way in their area. Part 3 also sets out the procedures 

which apply where someone applies to a surveying authority for a change to be made to a 

definitive map and statement.  

 

172. Section 53B(1) of that Act requires surveying authorities to keep a register of 

applications. Section 53B(6) provides that where section 53B mentions “prescribed” this 

means prescribed by the Secretary of State by regulations subject to the negative resolution 

procedure. 

 

173. Paragraph 4 inserts a new subsection (4A) into section 53B of the 1981 Act.  

 

The effect of the provision 

 

174. The new provision states that regulations may provide that section 53B(1) does not 

apply with respect to applications made in England, or to any prescribed description of such 

applications, unless the authority serve notice under paragraph 1A(4)(b) of Schedule 14 in 
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relation to such an application. The effect of this is to confer a new delegated legislative 

power on the Secretary of State. 

 

175. Paragraph 1A(4)(b) refers to notice being given of an authority’s decision to 

determine an application having concluded under paragraph 1A that there is a reasonable 

basis for the applicant’s belief that the definitive map and statement should be changed. 

 

Justification of the delegation 

176. The department’s policy is that the duty to register applications generally should not 

apply with respect to applications made in England, unless the authority has served notice 

as described above. However, the department is still considering whether it might wish to 

make exceptions to this general policy in respect of certain categories of application. The 

department therefore needs the flexibility afforded by the delegation of legislative power. 

Section 53B(1) and (6) also provides a precedent for conferring delegated power on the 

Secretary of State to prescribe the information that might be contained in the register in 

regulations.  

 

Justification of the level of parliamentary scrutiny 

177. Section 53B(6) provides a precedent for regulations subject to the negative resolution 

procedure for prescribing the information that must be kept in the register. Whilst the 

exclusion of information from the register of all applications for changes to definitive maps 

and statements is an important matter, the department does not consider it so important that 

the affirmative resolution procedure ought to apply. There is very little public interest in 

applications for changes to definitive maps and statements where there is no reasonable 

basis for such changes to be made. However, the private landowner over whose land the 

alleged right subsists, may have some, albeit mild interest in an application notwithstanding 

that there is no reasonable basis for it. The department therefore considers that some level 

of parliamentary scrutiny is merited and that the negative resolution procedure is appropriate 

and proportionate.  

 

 

 

 

Clause 27 and Schedule 7, Part 1, paragraph 5: Modifications of definitive map by 

consent: England 

 

Power conferred on:  Surveying authorities 

Power exercised by: Order  

Parliamentary procedure:  None 
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Introduction 

178. This provision provides the Secretary of State with power to introduce a shorter 

procedure for changes to definitive maps and statements of public rights of way where 

landowners give their consent. 

 

179. By way of background, as explained in the general introduction to the rights of way 

provisions, Part 3 of the 1981 Act requires local authorities in England and Wales to maintain 

and keep under review maps and statements showing public rights of way in their area. The 

local authorities concerned are referred to in that Act as “surveying authorities” and the maps 

and statements are referred to as “definitive maps and statements”. 

 

180. Part 3 also sets out the procedures which apply where an authority wishes to make a 

change to the definitive map and statement for its area or where someone applies for such a 

change to be made. 

 

181. The Highways Act 1980 also deals with public rights of way. For example, it allows 

applications to be made, in certain circumstances, to extinguish or divert a public right of 

way. 

 

182. Unrecorded rights of way created before 1949 are sometimes discovered by 

surveying authorities. In such cases landowners might not object to the addition of the rights 

to definitive maps and statements if the right of way in question is reasonably diverted, to 

allow for current land usage. However, there is currently no provision for surveying 

authorities to modify definitive maps and statements and divert the right under the same 

procedure. 

 

The effect of the provision 

183. The provision therefore inserts two new sections into the 1981 Act: sections 54B and 

54C. The new section 54B sets out a new procedure by which an authority may by order 

modify the definitive map in consequence of certain kinds of application under section 53(5) 

of the Act. The new procedure is generally only available in respect of applications where 

evidence relates only to the existence of a right of way before 1949. 

 

184. One of the features of the new procedure, is that a landowner over whose land an 

alleged public right of way subsists must consent to it being used. The authority may make a 

”diversion order”, under section 54B(2)(a) in order to secure this consent. This may divert the 

public right of way in question. Section 54B(3) provides that the effect of a diversion order is 

twofold. It will create a new public path, and extinguish the public right over so much of the 

existing path as is necessary to enable the diversion. 
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Justification of the delegation 

185. The department considers that the delegation is arguably a delegation of legislative 

power, and that the provision should be justified in this memorandum. As explained above 

under the description of the effect of the provision, a diversion order will have the effect of 

creating a new public path, and extinguishing the public right over so much of the existing 

path as is necessary to enable the diversion . As such, an order will affect the rights of the 

general public over the public over a public right of way being diverted.  A diversion order is 

therefore arguably legislative in character as a “creation and promulgation of a general rule 

of conduct without reference to particular cases”.2  

 

186. The provision confers power to make modification consent orders including special 

orders on surveying authorities. It is intended to give surveying authorities (which are 

generally local authorities) more scope to resolve disputes about the existence of public 

rights of way at a local level. The provision sets out the limits to the exercise of the power 

(for instance that the authority must obtain the consent of all landowners). There is also a 

precedent for the function of diverting rights of way to be delegated to local decision-makers 

(see section 119 of the 1980 Act which confers power on councils to by order divert certain 

kinds of public rights of way). 

 

Justification of the level of Parliamentary Scrutiny 

187. The delegated power in this instance is exercised by order with no parliamentary 

scrutiny. The department considers this to be appropriate as the power is delegated to local 

authorities. There is also a precedent for this. Orders diverting rights of way under section 

119 of the 1980 Act are not generally subject to parliamentary scrutiny.3 

 

 

Clause 27 and Schedule 7, Part 2, paragraph 6: Ascertainment of rights of way various 

new powers to prescribe forms 

 

Power conferred on:  The Secretary of State 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

                                            
2 Woolf, Jowell and Le Sueur, De Smith’s Judicial Review, 6th edition 2007, paragraph B-010. 

3 There are two exceptions to this, set out in Schedule 6 paragraph 2(2) and (3) to the 1980 Act (procedure for 

making and confirming certain orders relating to footpaths and bridleways). In the circumstances described in 

those provisions (which relates to objections by statutory undertakers) the special parliamentary procedure 

applies. 
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Introduction 

188. Various new provisions inserted by Schedule 7 (including the new Schedule 13A to 

the 1981 Act) provide the Secretary of State with a method for prescribing the form of 

various documents associated with the procedure for ascertaining public rights of way in 

England. 

 

189. As described above in the general to the rights of way provisions, Part 3 of the 1981 

Act requires local authorities in England and Wales to maintain and keep under review maps 

and statements showing public rights of way in their area. Part 3 also introduces Schedule 

14 to that Act which sets out the procedures which apply where an authority wishes to make 

a change to the definitive map and statement for its area or where someone applies for such 

a change to be made. Changes have been made to Schedule 14 which apply only to 

England and these have been consolidated into a new Schedule 13A introduced at 

Schedule 7, Part 1, paragraph 6 to the Bill. 

 

190. Various existing provisions in Part 3 of and Schedule 14 to the 1981 Act (which are 

carried over to the new consolidated Schedule 13A delegate power to “prescribe” 

something). Paragraph 13 of Schedule 13A states that this power is exercisable by the 

Secretary of State by regulations subject to the negative resolution procedure. For example, 

paragraph 1 of Schedule 13A provides that an “application shall be submitted in the 

prescribed form”. In this example paragraph 1 confers delegated power on the Secretary of 

State to prescribe the form of applications made under paragraph 1 in regulations. 

 

191. These new powers are contained in paragraphs 6(4) and 6(6) (introducing the new 

consolidated Schedule 13A) to the Bill: 

a. Paragraph 6(4) inserts paragraph 1B(1) into Schedule 14 which confers a 

right on applicants to give notice to a surveying authority of their intention to apply to a 

magistrates’ court for relief where an authority has not assessed an application within 

the relevant time limit. The new provision states “may give notice in the prescribed 

form”. 

b. Paragraph 6(4) also inserts paragraph 1D(1) into Schedule 14 which confers 

a right on applicants to give notice to a surveying authority of their intention to apply to 

a magistrates’ court for relief where an authority has not assessed an application 

within the relevant time limit. The new provision states “may give notice in the 

prescribed form”. 

c. Paragraph 6(6) introduces a new consolidated Schedule 13A to the Bill which 

introduces the new powers at the following places: 

i.Paragraph 7(1) confers a right on applicants to give notice of a wish to appeal a decision not 

to make an order under Schedule 15. The new provision requires applicants to “give notice 

to the authority in the prescribed form”. 

ii.Paragraph 7(6) requires an authority to give notice, setting out certain particulars about a 

decision which has been appealed to the Secretary of State eg setting out the decision. The 

new provision states “give notice in the prescribed form”. 

iii.Paragraph 12(1) confers a right on applicants to give notice of a transfer of the application to 

another person. The new provision states “give notice in the prescribed form”. 
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The effect of the provisions 

192. The effect of each of these new provisions is that where they refer to doing 

something “in the prescribed form” they confer a new delegated power. The power is, by 

virtue of paragraph 13 of the new Schedule 13A conferred on the Secretary of State and is 

exercisable by regulations pursuant to the negative resolution procedure. 

 

Justification for delegation 

193. There is precedent in Schedule 14 to the 1981 Act for the Secretary of State to 

prescribe in regulations the form of various notices and forms associated with the procedure 

for public rights of way in England (eg paragraph 1 to Schedule 14). The department 

considers it appropriate that the precedent is followed. 

 

Justification of level of parliamentary scrutiny 

194. The exercise of the existing delegated powers to prescribe certain things in Schedule 

14  are subject to negative resolution procedure (eg paragraph 1 to Schedule 14). The 

department considers it appropriate that this precedent is followed. 

 

 

Clause 27: Public rights of way: procedure 

 

Power conferred on:  The Secretary of State 

Power exercised by: Regulations made by Statutory Instrument 

Parliamentary procedure:  Negative resolution 

 

Introduction 

195. This provision provides the Secretary of State with a method to introduce transitional 

provisions in relation to certain of the amendments to laws governing rights of way in the Bill. 

 

196. As explained above in the general background to these measures, Part 3 of the 

Wildlife and Countryside Act 1981 (“the 1981 Act”) requires local authorities in England and 

Wales to maintain and keep under review maps and statements showing public rights of way 

in their area. Part 3 also sets out the procedures which apply where an authority wishes to 

make a change to the definitive map and statement for its area or where someone applies 

(under section 53(5)) for such a change to be made.  

 

197. Schedule 7 (“the Schedule”) to the Bill introduces various amendments to these 

existing laws which are intended to reduce burdens on householders, rights of way users 
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and authorities. The amendments are summarised in clause 27(2) to (6). The amendments 

apply to England only. 

 

198. The Department intends to commence these all of the amendments mentioned in 

clause 27(2) to (6) on the same date (“the commencement date”).  

 

The effect of the provision 

 

199. Clause 27(7) provides that the Secretary of State may by regulations make provision 

for an amendment made by paragraph 5 of Part 1 or by Part 2 or 3 of the Schedule to apply, 

in relation to applications for an order modifying a definitive map and statement that were 

made before the amendment comes into force, with modifications specified in the 

regulations. 

 

200. Clause 87(2) provides a general power to by order made by statutory instrument 

make such transitional, transitory or saving provision as the Secretary of State considers 

appropriate in connection with the coming into force of any provision of the Bill. This power is 

not subject to any parliamentary procedure. The effect of clause 27(7) is also therefore that 

the power in clause 87(6) is not available to be used by the Secretary of State in relation to 

the amendments mentioned in clause 27(2) to (6). 

 

The Department’s transitional policy  

 

201. The Department has yet to finalise the details of its transitional policy in relation to 

the amendments mentioned in clause 27(2) to (6). The Department intends generally to use 

the power in clause 27(7) to provide that the amendments mentioned in clause 27(2) to (6) 

will apply only in relation to applications made to authorities after the commencement date.  

 

202. Provision will therefore generally be made for the existing law to continue to apply in 

relation to applications made but not determined on the commencement date (“pending 

applications”). 

 

203. However, there is expected to be, at the commencement date, a large backlog of 

pending applications across all authorities. Many of these will be applications which were not 

recently made (relative to the commencement date) rather they will be applications which 

have been sitting at authorities for years because authorities are unable to free the 

necessary resources to determine them. At some authorities the backlog amounts to 

hundreds of undetermined applications.  

 

204. The Department’s policy is to make some special transitional provision to address 

this problem (which may depart from the Department’s general approach set out above). For 

example, the Department is likely to: 

a. Make provision that the amendments mentioned in clause 27(2)(d) (“the modification 

consent order procedure”) apply in relation to pending applications; 

b. Make provision that specific amendments mentioned in clause 27(3) (a new 

Schedule 13A in Part 3 of the 1981 Act, which sets out an amended procedure that applies 
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in relation to the making and determination of applications) apply in relation to pending 

applications. 

 

205. The Department’s transitional provision is likely to apply these aspects of the 

amended procedure set out in Schedule 13A (with any necessary modifications) to pending 

applications.  

 

206. The modification consent order procedure provides authorities with an alternative 

method to modify definitive maps and statements where landowners give their consent. The 

modification consent order procedure is shorter and simpler than the existing method (set 

out in Schedule 14 to the 1981 Act).  

 

207. The amended procedure set out in Schedule 13A contains various amendments to 

the existing procedure which are intended to reduce burdens on householders, rights of way 

users and authorities, including: 

 

208. Paragraph 2 which imposes a new duty on an authority to decide whether there is a 

reasonable basis for the applicant’s belief that the definitive map should be modified within 3 

months of receiving an application. This amendment is intended to reduce the administrative 

burden on and cost to local authorities and landowners of investigating and determining 

applications that are spurious or poorly founded; 

 

209. Paragraphs 5 and 6 which confers a new right on applicants to apply to the 

magistrates’ court for relief where an authority fails to determine an application within the 

period set out in law. This replaces an existing right to apply to the Secretary of State for 

relief. The existing right to apply to the Secretary of State has not proven effective in practice 

and the new right is intended to provide authorities with a stronger incentive to determine 

applications within the period set out in law. 

 

210. In relation to the new right to apply to the magistrates’ court, the Department 

envisages that the new right to apply to the magistrates’ court will not replace the existing 

right to apply to the Secretary of State where an applicant has on the commencement date 

exercised the right to apply to the Secretary of State and is awaiting a decision. In this 

situation the Department envisages giving the applicant a choice: 1) to withdraw the 

application to the Secretary of State and apply to the magistrates’ court instead or 2) to 

continue with the appeal to the Secretary of State. 

 

 

Justification of the delegation 

 

211. The Department considers it appropriate that power is delegated to the Secretary of 

State to make transitional provision in relation to these amendments. As described above, 

the Bill amends certain laws and procedures governing rights of way. Those laws confer a 

right to make applications and set out the procedure in relation to those applications. There 

will therefore need to be some provision in relation to how pending applications will be 

treated under the amended laws. 
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Justification of the level of parliamentary scrutiny 

212. The exercise of the power is subject to negative resolution procedure.  The 

Department considers this an appropriate level of scrutiny bearing in mind: 

a. The Department’s transitional policy is generally to preserve existing laws in 

relation to pending applications; 

b. The Department intends to depart from this only in the limited circumstances 

identified above. 

 

213. The Department notes that clause 87(2) provides a general power to by order made 

by statutory instrument make such transitional, transitory or saving provision as the 

Secretary of State considers appropriate in connection with the coming into force of any 

provision of the Bill. This power is not subject to any parliamentary procedure.  

 

214. The Department considers the more rigorous parliamentary procedure attached to 

clause 27(10) (negative resolution procedure) apt in light of the special transitional provision 

described above. 

 

 

Clause 32: Building Regulations: optional requirements 

 

Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  

 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

 

215. This clause provides the Secretary of State with a new power supplementing the 

Secretary’s existing powers under the Building Act 1984 to make building regulations. 

216. Section 1 of the Building Act 1984 empowers the Secretary of State to make building 

regulations for specified reasons, including securing the health safety and welfare of 

persons, fuel and power conservation, preventing waste and contamination of water, and 

protection of the environment, in relation to a number of matters. Those matters include the 

design and construction of buildings, and the services, fittings and equipment provided in 

relation to buildings..  

217. Clause 32 provides that building regulations may include requirements that will apply 

only if a planning authority makes compliance with the requirement a condition of a grant of 

planning permission. 
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218. This new regulation-making power is exercisable in relation to England.  

 

The effect of the provision 

219. Building regulations have hitherto imposed requirements that are uniform across 

England. Frequently local planning authorities have identified local needs for provision in 

matters that are within the scope of the powers to make building regulations, but find that 

building regulations impose requirements are not sufficiently stringent, or make no provision 

for the matter concerned. In such cases, local planning authorities are obliged to meet these 

needs by imposing planning conditions that make reference to standards found outside the 

building regulations framework. This clause enables regulations to be made that deal with 

these local needs by imposing requirements that may not be justified in relation to England 

as a whole, but apply locally at the discretion of the local planning authority. Being contained 

in building regulations, these optional requirements will be supported by statutory guidance, 

and subject to inspection and enforcement under the same system as other building 

regulations.   

220. Subsections (1) and (2) of the clause enable the Secretary of State to include in 

building regulations “optional requirements” that apply only if a planning authority makes 

compliance with  the requirement a condition of a grant of planning permission. 

221.  Subsections (3) and (4) provide that regulations may limit the kinds of development 

to which optional requirements may apply, and may specify conditions that must be satisfied 

before an authority may make compliance with an optional requirement a condition of 

planning permission. 

222. Subsection (5) allows regulations to establish how an optional requirement is to be 

made known to a person who is subject to it, and subsection (6) provides power to deal with 

any inconsistencies that may arise between optional requirements and universal 

requirements. 

223. Subsection (7) defines “planning authority” as meaning a local planning authority 

within the meaning of section 336(1) of the Town and Country Planning Act 1990, or the 

Secretary of State in the exercise of functions of granting planning permission. Those 

functions arise under that Act also, and mainly concern appeals from planning decisions, 

and cases where a planning application is called in for decision by the Secretary of State. 

The subsection also defines “planning permission” by reference to that Act.  

224. It is envisaged that optional requirements will be established in respect of access, 

security, and water efficiency. 

225. By virtue of section 14(3) of the Building Act 1984, the Secretary of State must, 

before making building regulations, consult the Building Regulations Advisory Committee for 

England, established under section 14(1), and such other bodies as appear to him to be 

representative of the interests concerned. 
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Justification of the delegation 

 

226. Building regulations made under section 1 of the Building Act 1984 contain the whole 

of the legislative scheme for technical requirements and standards relating to buildings. It is 

consistent with this scheme  therefore that optional standards for buildings should be set out 

in building regulations made using the powers in that section as supplemented as set out in 

this clause. 

 

Justification of the level of Parliamentary scrutiny 

 

227. By virtue of section 1(4) of the Building Act 1984, the power to make building 

regulations is .exercisable by statutory instrument, subject to annulment by resolution of 

either House of Parliament. The powers in that section are supplemented by this clause only 

to the extent that building regulations that are within the scope of the existing powers may be 

made to apply on an optional basis in particular cases as determined by the local planning 

authority, rather than applying throughout England. There is accordingly in the view of the 

department no reason to think that regulations made using the new power should be subject 

to any greater scrutiny than already applies to building regulations. 

 

Clause 34: Short–term use of London accommodation 

Power conferred on:  The Secretary of State 

Power exercised by:  Regulations made by statutory instrument 

Parliamentary procedure: Affirmative Resolution 

 

Introduction 

228. Section 25 of the Greater London Council (General Powers) Act 1973 (as amended) 

creates a change of use requiring planning permission where a property is used for 

“temporary sleeping accommodation” for less than 90 days.  This only applies to premises in 

London (being the 32 London Boroughs and the City).  The provision was originally 

introduced to protect London’s existing housing supply for the benefit of permanent residents 

from being converted from family homes into short–term lets by giving London boroughs 

greater and easier means of planning control. 

 

229. Section 25 works within the context of the current planning system and planning law.   

As a general principle, as set out in the s.57(1) of the Town and Country Planning Act 1990 

(the “1990 Act” ) subject to certain provisions planning permission is required for the carrying 

out of any development of land.  The meaning of “development” is set out in s.55(1) of the 

1990 Act and includes a material change of use.  S.25 deems that he change of residential 

premises to temporary sleeping accommodation is a material change of use falling within the 

definition of development under s.55(1).  Therefore such a change requires planning 

permission. 
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230. The proliferation of internet home swap sites such as Airbnb and House Trip have led 

to calls to reform this section to allow Londoners scope to rent out rooms or their entire 

homes for short periods.  However a balance needs to be struck so that protections remain 

in place to preserve residential housing supply in London.   

  

The effect of the provision 

231. The provision will allow the Secretary of State to make regulations to amend the 

circumstances in which the use as temporary sleeping accommodation does not involve a 

material change of use.    

 

232. The Secretary of State will also be permitted to make provision to disapply any 

relaxation of the circumstances which constitute a material change of use.   

 

Justification of the delegation 

233. It is considered that some of the provisions will necessarily contain a significant 

amount of procedural detail and therefore it would not be desirable to include all these on the 

face of the Bill. 

 

234. The department also accepts that there may be a need to respond to stakeholders 

advice and concerns where necessary and this is best done through changes to the 

regulatory framework.   

 

Justification of the level of parliamentary scrutiny 

235. As the regulations are broad enough to permit a change to the primary legislation 

then both houses of parliament should be given the opportunity to fully debate any proposed 

measures.   

 

 

Clause 35 and Schedule 8 paragraph 8: removal of restrictions on provision of 

passenger rail services  

 

Power conferred on:  The Secretary of State 

Power exercised by: Order made by statutory instrument (extension of existing order-

making procedure) 

Parliamentary procedure:  Negative Resolution 

 

Introduction 



DPRR/14-15/23 

47 

 

236. This paragraph widens the scope of the conditions and other provisions which the 

Secretary of State may include in any order he makes under section 24 of the Railways Act 

1993 (“the 1993 Act”) (i.e. an order exempting passenger rail services from the franchising 

regime of sections 23 to 31 of that Act).  

 

237. Most main line passenger rail services in England and Wales are designated under 

section 23(1) of the 1993 Act as services to be provided under franchise agreements with 

the Secretary of State4. These franchised services are provided by private rail operating 

companies under franchise agreements made with the Secretary of State under section 29.  

 

238. Because, under the 1993 Act, the Secretary of State is the sole main line passenger 

rail franchising authority for England and Wales, other persons cannot directly procure 

themselves main line rail services which have been designated for franchising. However the 

Secretary of State may, by order under section 24 of the 1993 Act, exempt services from 

designation and thus carve them out of the franchising system. This would enable others to 

provide main line rail services instead of the Secretary of State.  

 

239. It is envisaged that the section 24 order making power would be used, in conjunction 

with clause 35 of the Bill, to enable Passenger Transport Executives to take over the 

provision of regional passenger rail services from central government.    

 

 

240. These powers are exercisable in relation to rail services in England and Wales, and 

in Scotland other than for rail services which start and end in Scotland.  

 

 

The effect of Schedule 8 paragraph 8  

241. The effect of the paragraph is to insert a new section 24A into the 1993 Act which 

would expand the scope of conditions and provisions which the Secretary of State may 

include in a section 24 order.  

 

242. Section 24A would enable the Secretary of State to apply similar railway asset 

protection, contract enforcement and asset transfer provisions in connection with an 

“operator agreement” (i.e. a contract for de-designated passenger rail services) as currently 

apply in connection with franchise agreements of the Secretary of State.  

 

243. More specifically section 24A would enable a section 24 de-designation order of the 

Secretary of State to: - 

 

                                            
4 A few main line services are not designated for franchising and are provided by “open-access” operators e.g. 

Grand Central Rail. 
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a. set conditions to be complied with by a railway operator engaged to provide 

passenger rail services (i.e. in addition to conditions to be required of the procuring entity).  

 

b. apply various statutory protections to railway assets used for de-designated rail 

services as currently apply to railway assets used for franchised rail services. The asset 

protection measures could be similar to those in section 27(3), and (5) to (7), and section 31 

of the 1993 Act (briefly described below):-  

 

i.Section 27(3) and (5) of the 1993 Act prevent a franchise operator dealing with (e.g. 

agreeing to dispose of, charge, or grant rights over) assets needed for railway operations 

without the franchising authority’s consent, in default of which the transaction would be void.  

 

ii.Section 27(6) and (7) of the 1993 Act prevent franchise assets being seized and sold by due 

legal process to satisfy monies owed by a franchise operator.  

 

iii.Section 31 of the 1993 Act would deny security of tenure to an operator in relation to 

tenancies of railway premises.  

  

c. make similar provision for enforcement of an operator agreement as applies to 

franchise agreements with the Secretary of State (in sections 55 to 58 of the 1993 Act) 

(briefly described below):-  

     

i.Under sections 55 to 57F of the 1993 Act, if a franchise operator was in breach of  a 

franchise agreement, the Secretary of State could (a) make an order requiring the operator 

to take steps to comply with it, in default of which a civil penalty would be payable or (b) 

impose a civil penalty. Penalties are restricted to a maximum of 10% of turnover. An 

operator can make representations and objections, and challenge the enforcement action in 

the High Court for exceeding powers or for being in breach of procedural requirements. The 

duty of the franchisee to comply with an order is a duty owed to any person who may be 

affected by its contravention, and actionable as such for breach. The Secretary of State may 

enforce the order by civil proceedings for an injunction, or any other appropriate remedy. 

 

ii.Section 58 of the 1993 Act applies where it appears a franchisee is in breach of a franchise 

agreement or an enforcement order under section 55. It enables the Secretary of State to 

require documents to be produced, or information furnished, for purposes in connection with 

the enforcement of a franchise agreement. It does not enable documents to be produced, or 

information to be furnished, which could not be required in civil proceedings. Failure to 

comply, without reasonable excuse, is an offence subject to a fine on summary conviction 

not exceeding level 5 on the standard scale. It is also an offence for a person, who has been 

so required to produce a document, to intentionally alter, suppress or destroy any such 

document. This offence is subject, on summary conviction, to a fine not exceeding the 

statutory maximum, or on conviction on indictment to an unlimited fine.  
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d. enable a transfer scheme to be made to transfer railway assets, rights and liabilities 

from an outgoing operator, where an operator agreement ends, which is similar to a transfer 

scheme made under section 12 of and Schedule 2 to the Railways Act 2005 at the end of a 

franchise agreement with the Secretary of State. This power would only apply in relation to 

operator agreements made with a PTE or local transport authority. The power would enable 

the Secretary of State, through the section 24 order, to authorise a PTE or local transport 

authority, which was party to an operator agreement, to make the transfer scheme. The 

scheme could transfer assets, rights and liabilities held by the outgoing operator to any PTE 

or local transport authority (or wholly owned subsidiary) which is or was party to the operator 

agreement (this would enable the relevant authority to continue the services upon operator 

failure) or to a successor operator contracted by the relevant authority. It would require 

payment of such consideration for the transfer as would be specified in, or determined in 

accordance with, the operator agreement.        

 

244. Schedule 8 paragraph 8 only affects section 24 Railways Act 1993 de-designation 

orders made by the Secretary of State (i.e. orders which relate to passenger rail services 

other than ones which start and end in Scotland).  

 

Justification of the delegation 

245. The new section 24A of the 1993 Act would enable the Secretary of State, in carving 

out passenger rail services from the franchising system, to apply equivalent railway asset 

protection, contract enforcement and asset transfer provisions as would have continued to 

apply had they remained within the franchising regime. In that sense the Secretary of State 

would be able to maintain substantial continuity in the legal framework which applied. 

 

246.  These railway asset protection provisions would ensure that assets needed for 

railway operations were kept intact, such that upon operator default or failure the railway 

operations could be taken over as a going concern by a successor, thus enabling continuity 

of passenger rail services.     

 

247.  The contract enforcement provisions would strengthen the ability of the procurement 

body to be able to secure compliance with the terms of the passenger services contract by 

providing a statutory enforcement system to complement the normal civil law enforcement 

processes.  

 

248. The asset transfer provisions would enable a more effective and efficient transfer of 

railway assets from an outgoing operator to a successor upon contract expiry or early 

termination.    

 

249.  The department envisages decentralisation of regional passenger rail services 

involving regional franchise operations being taken over by Passenger Transport Executives. 

This has led to a fresh look at relevant legislation to ensure any decentralisation could be 

made to work effectively. It seems logical in this context to enable de-designated regional 
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passenger rail to be able to be underpinned by equivalent legal provisions to those that 

apply to franchised services.  

 

250.  The department considers it is appropriate for these issues to be addressed in 

secondary legislation because this would allow the Secretary of State to determine in any 

specific case, and within the scope of the powers, what provision should be made to apply.  

 

 Justification of the level of parliamentary scrutiny 

251. The power under section 24 of the 1993 Act to make an order is exercisable by 

statutory instrument subject to negative resolution. A section 24 order is only made where 

the railway services in question are already subject to the franchise regime. The extended 

scope of the power would enable similar provisions to apply after franchise de-designation 

as already applied before de-designation. Any operator contracted to provide passenger rail 

services by a party in whose favour a section 24 order is made would be engaged by entry 

into a freely negotiated commercial contract in the knowledge that such provisions would 

apply. The department therefore considers that the extended scope to such orders, enabled 

by Schedule 8 paragraph 8 of the Bill, is not such as to merit application of additional 

parliamentary scrutiny through the affirmative procedure.  

 

 

Clause 36(b) and Schedule 9, Part 2: Permit Schemes: Removal of requirement for 

Secretary of State approval 

 

Power conferred on:  The relevant local authority  

Power exercised by: Local authority order  

Parliamentary procedure:  None 

 

Introduction 

252. Permit schemes are designed to control the carrying out of specified works in the 

area covered by the scheme. Permit schemes cover both street works and works carried out 

by the local highway authority. A permit must be sought from the relevant local authority for 

works which are to be carried out in a street covered by a permit scheme. Currently, permit 

schemes prepared by local highway authorities in England must, before they are 

implemented, be submitted to the Secretary of State for approval and given effect to by an 

order made by the Secretary of State. This clause removes the requirement that the 

Secretary of State must approve and give effect to a permit scheme by order. 

 

253. Part 3 of the Traffic Management Act 2004 provides for permit schemes. Section 34 

concerns the implementation of local highway authority permit schemes. Section 34(2) 

provides (in relation to England) that a permit scheme,  previously submitted to the Secretary 
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of State for approval, may be approved with or without modifications. Section 34(4) provides 

that a permit scheme shall not have effect unless the Secretary of State gives effect to it by 

order.   

 

 

254. The changes made by the Bill provide local highway authorities with a new power to 

give effect to permit schemes by order. The new power is exercisable in relation to England 

only. 

 

The effect of the provision 

255. This clause, by the insertion of Part 1 of Schedule 9 to the Bill makes certain 

amendments to Part 3 of the Traffic Management Act 2004. A new section 33A 

(Implementation of local highway authority permit schemes: England) is inserted into Part 3 

and replaces the requirement for the Secretary of State to give effect to a local highway 

authority permit scheme, by requiring that the local highway authority give effect by order to 

a permit scheme in its area. The authority can also vary or revoke a permit scheme by order. 

Such an order will be a local council order, which will not be a statutory instrument.  

Accordingly, local highway authorities will be able to prepare and give effect to their own 

permit schemes. 

 

Justification of the delegation 

256. The requirement for the Secretary of State to approve permit schemes is no longer 

required, given the generally high quality and consistency of such schemes. Providing local 

highway authorities with the ability to prepare and approve their own schemes is consistent 

with the principles of localism and removes an additional and unnecessary administrative 

layer which has resource considerations for the Secretary of State and local highway 

authorities. As local highway authorities will, in accordance with the clause, prepare their 

own permit schemes it is entirely logical that they give effect to such schemes, as the 

Secretary of State will no longer have an approval role.  

 

Justification of the level of parliamentary scrutiny 

257. Section 39(2) of the Traffic Management Act provides for the Secretary of State’s 

current power to make an order giving effect to a permit scheme  to be exercisable by 

statutory instrument. No parliamentary process is prescribed for such orders and accordingly 

they are not laid before Parliament. Accordingly, although permit schemes will no longer be 

brought into effect by statutory instrument as there is currently no parliamentary scrutiny of 

orders made by the Secretary of State, the proposed change will not reduce or weaken 

parliamentary scrutiny. Permit schemes will still be evidenced by a formal administrative 

decision but the department considers that process should be placed in the hands of the 

authority that prepares and is to operate a permit scheme. 
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Clause 36(c) and Schedule 9, Part 3 – road humps 

 

Power conferred on:                     The Secretary of State  

 

Power exercised by:                    Regulations made by statutory instrument 

 

Parliamentary Procedure:            Negative Resolution 

 

 

Introduction 

 

258. Currently the Secretary of State has powers under section 90B of the Highways Act 

1980 (“HA 1980”) to construct road humps. Local authorities also have these powers, by 

virtue of section 90A of the HA 1980. Paragraph 13 of Schedule 9 removes the Secretary of 

State’s powers. These powers are no longer necessary because in practice the construction 

of road humps is undertaken by local authorities.  The powers of Welsh Ministers to 

construct road humps under section 90B are retained.  

 

259.     Section 90C of the HA 1980 sets down consultation requirements where there is a 

proposal to construct a road hump under section 90A or 90B (now to be repealed).  Section 

90C(1) currently provides that there must be consultation with the chief officer of police and 

such other persons or bodies as may be prescribed by regulations made by the Secretary of 

State. These consultation requirements are amended by paragraph 15(2) of Schedule 9. The 

reference to consultation with the chief officer of police is removed and the Secretary of 

State’s power to prescribe consultees expanded in consequence to cover any persons or 

bodies (ie including the chief officer of police). 

260. Section 90C also sets out requirements about the publication of notices and the 

procedures for dealing with objections. There is an existing delegated power in the form of 

section 90C(5) of the HA 1980 which provides that, where, as the result of the receipt of 

objections, a local inquiry is held, provisions in the Local Government Act 1972 apply, but 

with such modifications as may be prescribed by regulations made by the Secretary of 

State.  The requirements about publicity and procedures for dealing with objections are 

amended by paragraph 15(3) of Schedule 9.  They are replaced with a power for the 

Secretary of State to specify in regulations the requirements about publicity and procedures 

for dealing with objections.  This power includes the power to apply the relevant provisions of 

the Local Government Act 1972 about inquiries and to do so with specified modifications. 

261. Section 90D provides that the Secretary of State may by regulations make such 

provision in relation to the construction and maintenance of road humps as appears 

appropriate – for example, regulations about the size and maintenance of road humps etc. 

 References to the Secretary of State have been amended by paragraph 14 of Schedule 9 to 

‘the appropriate national authority’ to include Welsh Ministers.     

262. Section 325 of the HA 1980 provides that powers to make regulations are 

exercisable by statutory instrument and that an instrument containing regulations under 

section 90C or 90D is subject to the negative resolution procedure. 
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263. These powers are exercisable in relation to England and Wales. Welsh Ministers will 

retain their powers to construct road humps under section 90B.  All other amendments made 

by Part 2 of Schedule 9 will apply in Wales.   

 

The effect of the provision 

 

264. The amendments of section 90C made by paragraph 12(3) have the effect of 

enabling secondary legislation to make provision about matters which are currently 

prescribed (in the main) in primary legislation. 

Justification of the delegation 

 

265. It is now considered more appropriate to make provision in secondary legislation, as 

opposed to on the face of the HA 1980, about the publicity requirements and the 

requirements for dealing with objections where there is a proposal to construct a road hump. 

This will give the flexibility to revise the requirements from time to time, including to take 

account of developments in methods of communications.  At the moment, section 90C(2) 

provides for publication of a notice in one or more newspapers circulating in the area of the 

highway authority and at appropriate points on the highway.  Alternative or additional and 

more advanced methods of giving publicity to the proposal may in future be considered to be 

appropriate.  Similar provisions relating to traffic calming matters are made using secondary 

legislation.  This is an opportunity to standardise the procedure.    

 

Justification of the level of parliamentary scrutiny 

 

266. As with the existing regulation making powers conferred by sections 90C and 90D of 

the HA 1980, it is considered appropriate for the new regulation making power being 

substituted into section 90C(2) of the HA 1980 to be subject to the negative resolution 

procedure.  It is a narrow power, concerned with detailed procedural points, where specialist 

traffic management knowledge and expertise may be required.  The negative resolution 

procedure is regarded as the appropriate level of parliamentary scrutiny.    

 

 

Clause 36(f) and Schedule 9, Part 6: Reduction of burdens relating to the use of roads 

and railways: Testing of vehicles 

 

Power conferred on:  The Secretary of State 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 
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267. Part 6 of Schedule 9 extends the Secretary of State’s regulation-making powers in 

relation to the roadworthiness testing of buses, coaches and lorries by amending sections 46 

and 51 of the Road Traffic Act 1988. 

 

268. Sections 45 and 49 of the Road Traffic Act 1988 allow the Secretary of State to make 

provision by regulations for the examination of vehicles submitted for roadworthiness testing. 

In the case of section 45 these are any vehicles other than prescribed classes of goods 

vehicles and in the case of section 49 are prescribed classes of goods vehicles. 

 

269. Sections 46 and 51 provide for what may in particular be made by regulations under 

sections 45 and 49 respectively.  

270. These powers are exercisable in relation to England and Wales and Scotland. 

The effect of the provision 

271. Paragraph 16(2) to (4) amends section 46 and paragraph 17(2) to (4) amend section 

51.  

 

272. Paragraphs 16(2) and 17(2) allow provision to be made for charges to be paid to the 

Secretary of State by those occupying premises which are designated as stations for the 

roadworthiness testing of vehicles; namely, public service vehicles (i.e. buses and coaches 

carrying paying passengers) in the case of paragraph 16(2) and prescribed classes of goods 

vehicles (i.e. those over 3.5 tonnes) in the case of paragraph 17(2).  

 

273. The charges may be in connection with the Secretary of State’s provision of vehicle 

examiners; the issue of test certificates or notifications of the refusal of test certificates; the 

issue of duplicate or copy test certificates and the correction of errors in test certificates.  

 

274. Paragraphs 16(3) and (4) and 17(3) allow provision to be made for the occupiers of 

vehicle testing stations (for public service vehicles in the case of paragraph 16(3) and (4) 

and for prescribed classes of goods vehicles in the case of paragraph 17(3)) to keep 

registers of test certificates in the prescribed form and containing the prescribed particulars, 

for the inspection of those registers by prescribed persons in prescribed circumstances and 

for occupiers of such stations to keep records and provide returns and information to the 

Secretary of State. 

 

275. Paragraph 17(4) allows, in relation to the roadworthiness testing of goods vehicles, 

provision to be made to require amounts in respect of charges in connection with the 

Secretary of State’s provision of vehicle examiners, the issue of test certificates or 

notifications of the refusal of test certificates, the issue of duplicate or copy test certificates or 

the correction of errors in test certificates to be paid to the Secretary of State on account and 

to allow the repayment of such amounts in prescribed circumstances. This paragraph also 
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amends section 51 to allow provision to be made requiring payment to the Secretary of State 

of charges for the supply of forms for test certificates and notifications of refusal of test 

certificates and to allow the repayment of such charges in prescribed circumstances.   

 

Justification of the delegation 

276. Paragraph 16(2) to (4) expands the existing powers to make regulations under 

sections 45 and 46 and paragraph 17(2) to (4) expands the existing regulation-making 

powers in sections 49 and 51. The department continues to consider that the power to make 

provision by regulation for the examination of vehicles submitted for roadworthiness testing 

should be delegated to the Secretary of State. The detail of such provisions is more 

appropriate to secondary legislation. There is also likely to be a need to amend such 

provisions and make further provision from time to time which would be less conveniently 

achieved if contained in primary legislation.   

 

Justification of the level of parliamentary scrutiny 

277. The negative resolution procedure applies, by virtue of section 195(3) of the Road 

Traffic Act 1988, to the existing powers to make regulations under sections 45 and 46 and 

49 and 51 and the department continues to believe that this is appropriate. There should be 

parliamentary scrutiny as the new powers extend to matters which include charging but 

these are not so significant as to merit the affirmative procedure.  

 

Clause 36(g) and Schedule 9 Part 7: vehicle accessibility regulations – exemption 

orders  

 

Power conferred on:  No new power conferred; relates to current power exercisable by 

Secretary of State.  

Power exercised by:   Administrative order  

Parliamentary procedure:  None.  

 

Introduction 

278. Part 7 does not introduce a new delegated power, but amends the procedure that 

applies to an existing exemption order making power.  

 

279. Section 183(1) of the Equality Act 2010 enables the Secretary of State by order to 

grant exemptions from rail vehicle accessibility regulations (RVAR). Currently the scrutiny 

procedure for an exemption order is either the affirmative or negative procedure. The 
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Secretary of State decides, on the basis set out in the Rail Vehicle Accessibility Exemption 

Orders (Parliamentary Procedures) Regulations 2008, which procedure will apply.  

280. These powers are exercisable in relation to England and Wales and Scotland. 

 

Comments of the Committee and Joint Committee  

281. The Committee and the Joint Committee have expressed the view that these order 

should continue to be made by statutory instrument, subject to the negative procedure. 

Government has carefully considered this, but still believes that there is justification for the 

power to grant exemptions from rail vehicle accessibility regulations (RVAR) rail through 

administrative order rather than, as currently, through SIs made under section 183(1) of the 

Equality Act, subject to either affirmative or negative procedure. The reasons for this are set 

out, with enhanced clarity, in the text below. The key points are as follows:- 

 

 The scope of RVAR has been greatly reduced since similar proposal was made in 

the past. They no longer apply to rail vehicles that are subject instead to EU accessibility 

rules. 

 The new EU accessibility regime, implemented in the UK by the Railways 

(Interoperability) Regulations 2011, applies to the majority of train services and almost three 

quarters of all rail vehicles. RVAR now only applies to a minority of rail vehicles – mostly light 

rail such as trams and metros and underground but also including heritage and tourist 

vehicles and people movers at airports.  

 Both the EU and the RVAR regimes allow for exemptions to be granted, but while 

exemptions from RVAR are made by SI, EU exemptions can be made by an administrative 

determination by the Secretary of State, subject in some cases to the approval of the 

European Commission.  

 Removing the requirement for RVAR exemption orders to be made by SI will 

therefore bring the ‘light rail’ regime more in line with the EU regime. 

 Other safeguards will remain - including consultation requirements, final approval 

from the  Secretary of State  and annual reporting by the Secretary of State  to Parliament 

on the use of the exemption powers - and the department made it clear in its consultation 

that the arguments in favour of an exemption will need to be just as strong under the new 

regime. 

 In particular the requirement in the Equality Act for the Secretary of State to consult 

the Disabled Persons Transport Advisory Committee (DPTAC) before granting an exemption 

will remain.  This will ensure that the needs of disabled people are given appropriate weight. 

 The majority of those consulted supported the proposal, including the DPTAC. 
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 As has been noted, this proposal was considered by the DPRRC previously in 2005. 

The Committee was concerned about the lack of evidence to support the proposal. The DfT 

considers that sufficient evidence is now available; and, further,   that the large reduction in 

the scope of RVAR since the previous consideration justifies a fresh appraisal by the 

DPRRC. 

The effect of the provision 

282. Part 7 will amend the 2010 Act so that exemption orders no longer need to be made 

by statutory instrument but can instead be made and amended by administrative orders 

issued by the Secretary of State.  Consequently the parliamentary scrutiny procedures that 

currently apply to exemption orders will no longer apply.  

283. The principal benefit of Part 7 will be to reduce the resources required by the 

department in processing exemption applications to their conclusions.  This is because the 

resources needed to produce an administrative order will be less than those required for 

preparing a statutory instrument and taking it through the parliamentary scrutiny process. 

The change will also save parliamentary time. In addition the department expects there to be 

a small benefit to applicants from the change by speeding up the process, so giving a 

decision sooner. 

Justification of the use of administrative order and the level of parliamentary scrutiny 

284. The scope of RVAR has been greatly reduced since a similar proposal was made in 

the past (see below), such that they no longer apply to rail vehicles that are subject instead 

to EU accessibility rules.  The new EU regime was introduced in 2008 and includes 

accessibility requirements for heavy rail trains.  These rules require new, upgraded or 

renewed vehicles to comply with the technical specifications for interoperability for persons 

with reduced mobility (PRM TSI). The EU regulatory regime and the RVAR regime have 

similar technical requirements.   

285. The EU accessibility regime applies to mainline services, i.e. the majority of train 

services and almost three quarters of all rail vehicles. RVAR now applies only to a minority 

(approximately one quarter) of rail vehicles – mostly light rail such as trams and metros and 

underground but also including heritage and tourist vehicles and people movers at airports.  

286. The EU accessibility regime is implemented in the UK by the Railways 

(Interoperability) Regulations 2011. Whilst both the EU regime and the regime under the 

RVAR allow for exemptions to be granted, one difference between the two regimes is that 

exemptions from RVAR are made by statutory instrument, while exemptions from the PRM 

TSI can be made in Great Britain by the Secretary of State making an administrative 

determination.  This administrative determination is subject in some cases to the approval of 

the European Commission – see regulation 14 of the 2011 Regulations.  

287. Removing the requirement for RVAR exemption orders to be made by statutory 

instrument will therefore bring the light rail regime more in line with the EU regime.  We 

believe this is more proportionate, particularly given that other safeguards will remain, 

including consultation requirements, final approval by the Secretary of State and annual 

reporting by the Secretary of State to Parliament on the use of the exemption powers. 
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288. In particular, the requirement in the Equality Act 2010 for the Secretary of State to 

consult the Disabled Persons Transport Advisory Committee (DPTAC5) before granting an 

exemption is unchanged.  The department believes that DPTAC’s continued involvement in 

considering the merits of each application will ensure that the needs of disabled people are 

given appropriate weight, while the Annual Report to Parliament will allow Parliament to 

consider whether the powers had been used excessively in the past year and call Ministers 

to account if it so wished. 

289. The department made clear during its consultation that there would be no reduction 

in the strength of argument required before an exemption was granted.  More background 

information about the proposal is set out in the department’s March 2013 consultation, which 

can be found with a summary of the consultation responses at: 

https://www.gov.uk/government/consultations/proposed-changes-to-exemptions-from-rail-

vehicle-accessibility-requirements  

290. A large majority of those who responded to the consultation supported the proposal, 

including representatives from the industry and DPTAC.   

291. A similar proposal was made when the Disability Discrimination Bill was considered 

by Parliament before it became the Disability Discrimination Act 2005. That similar proposal 

was considered by the Delegated Powers and Regulatory Reform Committee and the 

Committee recommended that the proposal was not enacted - see paragraph 9 of the 

Committee’s Fourth Report for the Session 2004-5. In the end the Disability Discrimination 

Act 2005 amended the Disability Discrimination Act 1995 maintaining the requirement for 

parliamentary scrutiny in all circumstances, with the procedure being either the negative or 

affirmative procedure. The rail vehicle accessibility provisions of Disability Discrimination 

Acts, without significant further change, were re-enacted in the Equality Act 2010. 

292. In its Fourth Report for the Session 2004-5 the Committee was concerned about the 

lack of evidence to support the proposal – see paragraph 7. The department considers that it 

does now have sufficient evidence and in particular points to the improved efficiency in 

public administration and the predominately supportive responses to the proposal following 

the recent consultation. An impact assessment for this measure will be available before 

introduction of the Bill to Parliament.   

293. The department believes that the large reduction in the scope of RVAR that has 

taken place since the proposal was first considered justifies looking at this issue again. For 

example, we believe it is incongruous that, if sought, exemptions for the hundreds of trains 

serving Gatwick, Stansted and Birmingham Airport stations would be subject to an 

administrative process, while any for the seventeen small vehicles moving passengers 

between terminals would remain subject to a process involving Statutory Instruments. Or 

that Parliament’s approval would be needed if any exemptions are sought for new vehicles 

on the Bluebell and Wensleydale steam railways but not if any are sought for the mainline 

trains taking visitors to those operators’ termini at East Grinstead and Northallerton.   

                                            
5 DPTAC was established under section 125 of the Transport Act 1985 to advise the Government on the public 

passenger transport needs of disabled people. 

https://www.gov.uk/government/consultations/proposed-changes-to-exemptions-from-rail-vehicle-accessibility-requirements
https://www.gov.uk/government/consultations/proposed-changes-to-exemptions-from-rail-vehicle-accessibility-requirements
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Clause 38: Civil Penalties for parking contraventions: enforcement 

 

Power conferred on:                The Secretary of State  

 

Power exercisable by:             Regulations made by statutory instrument  

 

Parliamentary procedure:       Negative Resolution 

 

Introduction 

 

294. Clause 38 deals with enforcement of parking contraventions under Part 6 of the 

Traffic Management Act 2004 (“the 2004 Act”). 

295. It provides that, subject to certain exceptions, regulations made under section 78 

must provide for notification of a penalty charge in respect of a parking contravention to be 

given by a notice affixed to the vehicle (which means that a civil enforcement officer must be 

present to affix the notice). It also confers a power which would enable regulations to be 

made to restrict the use of CCTV or other devices in parking enforcement. 

296. These amendments to the 2004 Act apply in relation to England only. 

The effect of the provision 

 

297. Section 78 of the 2004 Act allows the Lord Chancellor to make regulations for and in 

connection with the notification of penalty charges. Clause 38(2) provides that regulations 

under this section must provide for notification of a penalty charge, in respect of a parking 

contravention, be given by a notice affixed to the vehicle, subject to certain exceptions. 

Therefore a civil enforcement officer must be present to affix a notice to a vehicle where a 

contravention has taken place. This ensures that, where exceptions do not apply, motorists 

will no longer be issued a penalty charge in relation to a parking contravention by post on the 

basis of CCTV evidence only.  

298. The power to make exceptions in Clause 38(2) covers a range of circumstances 

(including types of contravention or the way in which a contravention occurs). This is 

because it is considered that the sole reliance on CCTV evidence is justified in certain 

circumstances, or in respect of certain contraventions (for example, parking in a bus lane). 

Where an exception is made in the regulations, those regulations may make any such 

alternative provision for notification provided for by the existing power in s.78.  

299. Clause 38(3) inserts a power which allows the Secretary of State to restrict the use of 

CCTV or other devices in parking enforcement. This restriction may be general, or partial 

(e.g. prohibiting the use of CCTV in relation to parking enforcement, or prohibiting a certain 

manner in which a CCTV is used). This provision allows for exceptions in the same manner 

as with Clause 38(2), above. 
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300. The amendment applies in relation to any “road” in a civil enforcement area in 

England. “Road” is defined by section 92(1) of the Act as meaning any length of highway or 

any other road to which the public has access and includes bridges over which a road 

passes. 

 

Justification of the delegation 

 

301. Clause 38(2) will only be relevant to the exercise of the power under s.78 of the 2004 

Act, which needs no further justification. With respect to clause 38(3), it is considered 

necessary for the Secretary of State to be given a separate regulation-making power to 

restrict the use of certain devices, subject to exceptions, because the policy intention is to 

effect the changes through the changes brought about by clause 38(2) in the first instance. 

Only where this policy needs to be revisited in future, will the Secretary of State look to 

exercise the power contained in s.87A. 

302. Whilst the power contained in s.87A establishes the scope of the Secretary of State’s 

power to regulate the use of devices such as CCTV, it is appropriate that restrictions on the 

use of devices and exceptions may be prescribed through secondary legislation because the 

precise terms of the regulation of parking in different circumstances are a matter of 

operational detail which would be out of place on the face of the 2004 Act itself.  It is also 

anticipated that technological change in the future will have an effect on the use of devices 

and equipment in relation to parking enforcement.  

 

Justification of the level of Parliamentary scrutiny 

 

303. Regulations made using the new provisions will be subject to the negative resolution 

procedure. This is the default procedure for the 2004 Act.    

304. Whilst statutory instruments made under this clause may make amendments to 

primary legislation, the additional procedural requirements and increased occupation of 

Parliamentary time associated with the affirmative procedure are not considered appropriate. 

The thrust of policy is set out on the face of each power and it is anticipated that any 

amendment by regulations to the Act itself, under new section 87A, is likely to be 

consequential in nature. Furthermore any regulations may only, in effect, alleviate the impact 

of parking enforcement on the public rather than increase it. Accordingly, it is considered that 

the negative resolution procedure provides the appropriate level of scrutiny for detailed and 

technical provisions regarding limitation of the use of certain devices. 

 

Clause 43 and Schedule 11: household waste: de-criminalisation 

Power conferred on:  The Secretary of State; the Lord Chancellor  

Power exercised by:  Regulations made by statutory instrument; order 

Parliamentary procedure:  Negative Resolution 
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Introduction 

305. The Environmental Protection Act 1990 (“the 1990 Act”) enables a waste collection 

authority (“a WCA”) by notice to require the occupier of premises to place household waste 

for collection in receptacles of a kind and number specified (section 46). Failure, without 

reasonable excuse, to comply with such requirements is an offence currently punishable with 

a fine of up to £1000 (section 46(6)). 

306. As an alternative to prosecution, an authorised officer of a WCA may offer the 

opportunity of discharging any liability to conviction by payment of a fixed penalty (section 

47ZA). The amount of such a penalty is the amount specified by the WCA in relation to its 

area, or, if no amount is so specified, £60 for offences in England (the ‘default’ amount). The 

WCA may make provision for treating the penalty as having been paid if a lesser amount is 

paid before the end of a specified period. The Secretary of State may by regulations make 

provision in connection with those powers of the WCA, and also has power by order to 

substitute a different amount for the ‘default’ amount (section 47ZB). 

307. The London Local Authorities Act 2007 (“the 2007 Act”) enables a London borough 

council to make regulations requiring occupiers of premises to place household waste for 

collection in receptacles of a kind and number specified (section 20). Unlike the 1990 Act, 

failure to comply with such requirements is not an offence, although a penalty charge is 

payable by any occupier of premises in respect of which there has been a failure, without 

reasonable excuse, to comply with any requirements imposed by such regulations (section 

23).  

308. It is the duty of the borough councils to set the levels of penalty charges, but they do 

not come into force until the Secretary of State has been notified and does not object to 

them on the ground that they are excessive. If, at any time before the levels of fixed 

penalties have come into force, the Secretary of State does consider them excessive, the 

Secretary of State may make regulations setting the levels of fixed penalties (sections 66 

and 67).  

309. In relation to appeals, section 62 provides that the Lord Chancellor has the power to 

make provision by regulations relating to an appeal to an adjudicator if a person’s 

representations to a borough council are not accepted. No such regulations have yet been 

made, and section 62 goes on to provide that, until such time as regulations are in force, any 

regulations under section 80 of the Traffic Management Act 2004 shall, with any necessary 

modifications, apply in relation to representations, appeals and adjudicators as if made 

under the corresponding provisions of the 2007 Act. 

 

310. The delegated powers conferred by the clause and Schedule are exercisable in 

relation to England only. 

 

The effect of the provision 
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311. This clause amends the 1990 Act to remove, in England, the criminal offence under 

section 46(6). In place of the fixed penalty system available as an alternative to prosecution, 

this clause also introduces, in England, a more proportionate sanction for non-compliance, 

by making provision for the imposition of a fixed monetary penalty in cases where a specified 

threshold is reached and procedural safeguards have been met. The amount of such a 

penalty is the amount specified by the WCA in relation to its area (new section 46B(1)(a)), 

or, if no amount is so specified, £60 (new section 46B(1)(b)). A WCA may make provision for 

treating a fixed penalty as having been paid if a lesser amount is paid before the end of a 

period specified by the authority (new section 46B(2)). 

 

312. As part of the amendments to the 1990 Act, this clause confers on the Secretary of 

State the power, by regulations, to make provision in connection with the powers conferred 

on waste collection authorities under new section 46B(1)(a) and (2) (new section 46B(3)). In 

particular, such regulations may require an amount specified by the WCA to fall within a 

range prescribed in the regulations, and may restrict the extent to which, and the 

circumstances in which, a WCA can make provision under new section 46B(2). The 

amendments made by this clause also confer on the Secretary of State the power, by order, 

to substitute a different amount for the amount for the time being specified in subsection 

(1)(b) (i.e. the ‘default’ amount) (new section 46B(5)).  

313. This clause and Schedule 11 amend the 2007 Act for the purposes of ensuring a 

degree of consistency between the penalty systems relating to household waste under the 

1990 Act and the 2007 Act.  

 

314. The amendments provide that a London borough council may require a person to 

pay a penalty charge for a failure to comply with requirements (imposed by regulations made 

under section 20(1)) relating to household waste receptacles (new section 20A). It is the duty 

of the borough councils to set the levels of penalty charges payable to them under section 

20A (new section 20B(1)), and the borough councils may make provision for treating a 

penalty charge as having been paid if a lesser amount is received by the relevant council 

before the end of a period specified by the borough councils (new section 20B(3)). 

 

315. New section 20B(4) confers on the Secretary of State the power, by regulations, to 

make provision in connection with the functions conferred on the borough councils under 

new subsection 20B(1) and (3). In particular, such regulations may require the levels of 

penalty charges to fall within a range prescribed in the regulations, and may restrict the 

extent to which, and the circumstances in which, the borough councils can make provision 

under subsection (3). 

316. New section 20D makes provision relating to appeals against decisions to impose 

penalty charges. These extend the existing system of appeals provided for by the 2007 Act 

to the revised penalty charge system provided for by this clause. Subsection (1) confers on 

the Lord Chancellor power to include in regulations made under the existing power in section 

62(2) provision relating to appeals to an adjudicator against a decision under section 20A to 



DPRR/14-15/23 

63 

 

require a person to pay a penalty charge. Subsection (2) confers on the Secretary of State a 

power, exercisable by regulations, to prescribe modifications to the application of regulations 

under section 80 of the Traffic Management Act 2004 in relation to appeals against decisions 

to impose penalty charges  (subsection (2) applies regulations under section 80 until such 

time as regulations made by the Lord Chancellor are in force). 

Justification of the delegation 

317. The amendments to the 1990 Act conferring power to make provision in connection 

with the powers conferred on WCAs in England in relation to the amount of any penalty and 

to make provision for early payment, and to amend the ‘default’ amount, give the Secretary 

of State powers which are similar to those currently provided for by the 1990 Act. These 

powers enable the Secretary of State to exercise a degree of control over the amount of any 

fixed penalty that a WCA may impose (for example, by setting a range into which any fixed 

penalty must fall). The department considers it appropriate to continue the Secretary of 

State’s ability to exercise a degree of control over the amount of any fixed penalty that a 

WCA may impose under the new system of fixed penalties – this also enables the amounts 

to be “future proofed” to an extent, without the need for primary legislation when the amounts 

need to be changed. In order to enable a degree of consistency between the penalty levels 

and systems under the 1990 Act and the 2007 Act, the department considers that it is also 

appropriate to give the Secretary of State similar powers under the 2007 Act to make 

provision in connection with the powers conferred on London borough councils in relation to 

the amount of any penalty and to make provision for early payment (there is no ‘default’ 

amount in the 2007 Act). 

318. The department considers that the powers conferred on the Lord Chancellor and the 

Secretary of State in relation to appeals under the 2007 Act are a necessary consequence of 

extending the existing appeals system to take account of the amendments made by this 

clause. The Lord Chancellor already has power to make provision by regulations relating to 

appeals (section 62), and this power is extended to enable the revised penalty charge 

provision introduced by this clause to work properly within the existing appeal structure set 

out in the 2007 Act. Similarly, the amendments made by this clause to apply (until such time 

as regulations made by the Lord Chancellor are in force) regulations under section 80 of the 

Traffic Management Act 2004 in relation to appeals continues the existing approach taken by 

the 2007 Act; the department considers that the additional power conferred to enable the 

Secretary of State to prescribe modifications to those regulations is necessary to ensure that 

the application of such regulations works properly. 

Justification of the level of parliamentary scrutiny 

319. All the powers conferred by this clause and Schedule 11 are to be exercised by 

statutory instrument subject to negative procedure (in relation to the 1990 Act, by virtue of 

section 161 of that Act; in relation to the 2007 Act, by virtue of section 82 of that Act).  

 

320. The powers conferred by way of amendment to the 1990 Act relate to the setting of 

amounts for fixed penalties rather than the circumstances in which fixed penalties may be 

imposed. They replace similar powers which were subject to negative procedure. Given the 
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limited scope of the powers, the department considers that it is appropriate for their exercise 

to be subject to negative procedure (the similar powers which are replaced were also subject 

to negative procedure).  

 

321. In relation to the powers conferred by way of amendment to the 2007 Act, the power 

of the Lord Chancellor exercisable under section 62(2) of that Act (relating to appeals) is 

already exercisable by way of negative procedure, so an extension of that power by virtue of 

the new section 20D(1) of that Act to cover different circumstances should, in the 

department’s view, be similarly dealt with. The power of the Secretary of State under new 

section 20B(4) relates to the setting of amounts for fixed penalties rather than the 

circumstances in which those penalties may be imposed and, as with the changes to the 

1990 Act, the department considers that it is appropriate for the exercise of such power to be 

subject to negative procedure. The power of the Secretary of State to make modifications to 

the applicability of regulations made under section 80 of the Traffic Management Act 2004 is 

something which, as a consequential and technical provision, the department considers is 

suitably scrutinised by means of negative procedure. 

 

Clause 44(a) and Schedule 12, Part 1: power to extend provisions of Destructive 

Imported Animals Act 1932 to other destructive non-indigenous animals 

 

 

Power conferred on: No new power conferred.  The amendment affects an existing 

delegated power that is conferred on the Secretary of State and the Welsh Ministers. 

 

Power exercised by:   Order made by statutory instrument 

 

Parliamentary procedure:  Affirmative Resolution 

 

Introduction 

 

322. This clause loosens the precondition applying before Ministers may make an order 

under section 10 of the Destructive Imported Animals Act 1932.  By section 1 of that Act, 

Ministers are currently empowered to prohibit, or control by licensing, the importation into, 

and keeping within, Great Britain of musk rats.  By section 10(1) of the Act, Ministers are 

currently further empowered to make any such order as they are capable of making with 

respect to musk rats so as to apply with respect to any other non-indigenous mammalian 

species – but only where Ministers are satisfied that by reason of their destructive habits “it 

is desirable to prohibit or control the importation or keeping of them and to destroy any which 

may be at large”. 

 

Devolution 

 

323. These powers are exercisable in relation to England and Wales. This area is 

devolved to Wales. The amendments affect the existing powers of both the Secretary of 
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State and the Welsh Ministers. The department is discussing the need for a legislative 

consent motion with the devolved administration.  

 

 

The effect of the provision 

 

324. The provision contained in paragraph 1(2) of Schedule 12 of the Bill now dilutes the 

precondition that Ministers must first be satisfied that any members at large (of a species in 

respect of which they propose to make an order under section 10(1)) should be destroyed. 

By virtue of the amendment, it is, in the alternative, sufficient for Ministers to “keep under 

review whether any which may be at large should be destroyed”. 

 

325. Additionally, the provision (a new s.10(1A)) contained in paragraph 1(3) of Schedule 

12 now ensures beyond all doubt that the power to make an order under section 10(1), as is 

also said to be the case for the like power in section 1(1)), also includes the power to revoke 

or amend such an order. Doubt as to this had arisen because, in relation to Acts passed 

after 1889 but before the commencement of the Interpretation Act 1978, the power under 

section 14 of that Act to revoke, amend or re-enact instruments only extended to rules, 

regulations and bye-laws (see paragraph 3 of Schedule 2 to that Act).  Section 10(1) DIAA 

contains an order-making power, so is not expressly caught by section 14. 

 

Justification of the delegation 

 

326. The delegated power already exists; but the precondition to its use has been slightly 

loosened so that it refers to the order-maker being satisfied that it is desirable either to 

destroy any animals of the species which may be at large (the current requirement) or (new) 

to keep under review whether such animals should be destroyed.  This is because there may 

be situations and species (such as the grey squirrel) where the promotion of a policy of 

destruction is currently deemed impractical, but it is still wished to be able to impose the 

Act’s controls on that species’ importation and keeping. 

 

Justification of the level of parliamentary scrutiny 

 

327. The level of parliamentary scrutiny remains as already provided for in the Act: 

affirmative procedure. The department considers that this level remains appropriate.  

 

Clause 45: Management of child trust funds: looked after children 

 

Power conferred on:  The Treasury 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

Introduction 
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328. This clause provides for regulations to be made which will enable a wider range of 

organisations to be authorised to manage Child Trust Funds (“CTFs”) held by certain looked 

after children. 

 

329. The clause also provides for the payment of the organisation appointed to manage 

such CTFs and for the transfer of relevant information to them (both by the organisation 

previously authorised to manage such CTFs and from local authorities).  

 

330.  A CTF is a tax advantaged savings account held by an eligible child into which 

money up to a specified amount can be invested each year.  Until the account holder attains 

the age of 16, CTFs are managed on their behalf by a “registered contact” (for example, a 

person with parental responsibility for the account holder).  Special arrangements are set out 

in legislation for the management of CTFs held by certain looked after children. 

 

331. Section 3(10) of the Child Trust Funds Act 2004 (“the Act”) provides that the Treasury 

may, by regulations, authorise the Official Solicitor (in England and Wales or Northern 

Ireland) or the Accountant of Court (in Scotland) to manage the CTFs of certain children.  

Under the Child Trust Funds Regulations 2004 (“the CTF Regulations”) these persons are 

authorised to manage the CTFs of certain children who are looked after by local authorities, 

until someone with parental responsibility assumes that role or the child reaches the age of 

16 and can personally manage their own account. 

 

332. Section 16 of the Act enables regulations to be made requiring local authorities to 

provide certain information relating to a child to HMRC, where the child is in, or enters, the 

care of the local authority.  This power has been used to make regulation 33A of the CTF 

Regulations which provides for the circumstances in which the Official Solicitor or 

Accountant of Court is to have authority to manage the accounts of looked after children 

notified by local authorities to HMRC. 

 

333. The delegated powers conferred by the clause are exercisable in relation to England 

and Wales, Scotland and Northern Ireland. 

 

The effect of the provision 

334. This clause amends section 3 of the Act (requirements to be satisfied) to provide 

that, in circumstances specified in regulations, the Treasury or the Secretary of State may 

authorise a person other than the Official Solicitor (of England and Wales or Northern 

Ireland) or the Accountant of Court (in Scotland) to manage the CTFs of certain looked after 

children.  This will enable a wider range of bodies to be authorised to manage the CTFs of 

certain looked after children, including, where appropriate, third sector organisations.  Such 

authorisation would be subject to the appointed person satisfying requirements as set out in 

the regulations and abiding by a formal agreement.  It is anticipated that any such 

arrangements for the management of CTFs for looked after children may be similar to those 

in place for the Junior ISA accounts of certain looked after children, which are managed by 

an authorised third sector organisation under an agreement with the Department for 

Education. 
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335.  This clause also amends section 3 of the Act so that (i) regulations may place a 

requirement on a government department specified in the regulations to pay the person 

appointed to manage CTFs held by certain looked after children (where the terms on which 

that person is appointed provide for payment) and (ii) regulations may place a requirement 

on a person who ceases to manage the child trust fund accounts of certain looked after 

children to pass any information held by him in connection with the management of the fund 

to the person who becomes authorised to manage such funds in his place.  

 

336. In addition, this clause amends section 16 of the Act (information about children in 

care of authority) so that regulations may place a requirement on local authorities to provide 

information relating to certain looked after children directly to the person so appointed by the 

Treasury or the Secretary of State for the purposes of facilitating the management of such 

CTFs. 

 

Justification of the delegation 

337. The power to make regulations under section 3(10) of the Act prescribing the 

circumstances whereby the Official Solicitor (of England and Wales or Northern Ireland) or 

the Accountant of Court (in Scotland) is authorised to manage the CTFs of certain looked 

after children is exercisable by the Treasury.  Similarly, section 16(1) empowers the 

Treasury to make regulations which may require authorities to provide to HMRC information 

relating to children in their care. These same powers, once amended by this clause, will 

enable regulations to be made by the Treasury which: (i) provide for the circumstances in 

which the Treasury or the Secretary of State may authorise other persons to manage the 

CTFs of certain looked after children; (ii) provide for the payment of the person so authorised 

(where the terms on which that person is appointed provide for payment) and for such 

payment to be made by a government department specified in the regulations; (iii) require 

the person who ceases to be authorised to manage the CTFs of certain looked after children  

to provide any information held by that person in connection with the management of the 

fund to the person  who becomes authorised to manage the CTF in his place; and (iv) 

require local authorities to provide certain information to a person authorised to manage 

CTFs held by certain looked after children. 

 

Justification of the level of parliamentary scrutiny 

338. The Act currently provides that any regulations made under sections 3(10) and 16(1) 

of the Act are subject to the negative procedure pursuant to section 28(8). Other than in 

specified circumstances concerning a child’s eligibility for CTF or payments to a child’s 

account, all regulations making provision of an administrative nature, such as management 

of accounts, payment of the person authorised to manage CTF accounts or provision of 

information, are made by negative procedure.  Further regulations made under the powers to 

be amended by this clause will continue to be subject to the negative procedure and the 

Treasury considers that the negative procedure continues to provide the appropriate degree 

of scrutiny. 
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Clause 47: Child trust funds: transfers 

Power conferred on:  The Treasury 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

 

Introduction 

339. A child trust fund (“CTF”) is a tax advantaged savings account held by an eligible 

child into which money up to a specified amount can be invested each year. CTFs were 

established in 2004 and every eligible child born between 1 September 2002 and 2 January 

2011 was entitled to an account. There are over 6 million accounts in existence, a significant 

number of which were opened on the child’s behalf by HMRC.  

340. In November 2011 Junior ISAs were introduced as a tax advantaged savings account 

for those children ineligible for a CTF (either those born after 2 January 2011 or before 1 

September 2002). Unlike CTFs (which were effectively mandatory for eligible children), 

Junior ISA is a voluntary account. 

The effect of clause 47 

341. Clause 47 amends the Child Trust Funds Act (“CTFA”) 2004 by inserting two new 

sections: section 7A and section 7B.   

342. Section 7A provides a regulation making power concerning transfers of funds held in 

CTF accounts or an amount representing their cash value.  Regulations may make provision 

requiring account providers to transfer all of the investments in a CTF to a “protected child 

account” (section 7A(1)(a)) (such as a Junior ISA) and to close that CTF following the 

transfer (section 7A(1)(b)).  Under the regulations, these actions may only be undertaken at 

the request of a person who has authority to manage the CTF (section 7A(1)) (usually the 

parent of the account holder). 

343. Section 7A(2) defines a “protected child account”, which will include a Junior ISA.  At 

a minimum, a protected child account must provide relief from income tax and capital gains 

tax in respect of investments under it (section 7A(2)(a)) and it may only be held by a child 

(section 7A(2)(b).  Other conditions for qualifying as a protected child account may be 

prescribed in regulations made under section 7A (section 7A(2)(c)). 

344. Section 7B provides a further regulation making power in relation to the transfer of 

funds held in a CTF on maturity (when the account holder turns 18). Regulations may make 

provision requiring the account provider to transfer all of the investments that are held in the 

CTF immediately before the account holder’s 18th birthday to a tax advantaged ‘roll-over’ 

account of a description prescribed in the regulations, unless the account holder instructs 

otherwise. 

345. Section 7B(3) defines a “protected account” as identical in terms to a ‘protected child 

account’ other than the requirement that the account be held by a child.    

346. Section 7B(5) amends section 20(7)(b) of the CTFA 2004 to provide that a penalty 

may be imposed on an account provider who fails to comply with a requirement to transfer 

accounts under section 7A or 7B.  
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347. Clause 32(4) makes a consequential amendment to section 3 of the CTFA 2004. 

 

Justification of the delegation 

348. The powers in sections 7A and 7B need to be applied in regulations to provide for the 

necessary level of detail governing the relevant arrangements for transfer. In this respect it is 

worth noting that the detailed account rules for CTF and Junior ISA are both set out in 

regulations, rather than primary legislation.  The provisions will need to be sufficiently flexible 

to allow for technical modification over time in response to broader changes within the 

market, and to ensure that they meet the needs of individuals and account holders. 

 

Justification of the level of parliamentary scrutiny 

349. Section 7 of the CTFA 2004 is itself a regulation making power.  It provides that 

regulations may be made about the circumstances in which “a child trust fund which is an 

account of one of the descriptions prescribed by regulations may become an account of 

another of those descriptions” (section 7(a)) and “a child trust fund held with one account 

provider may be transferred to another” (section 7(b)).  Regulations are made subject to the 

negative parliamentary procedure (section 28(8)).   

 

350. Four sets of regulations have been made under section 7 of the CTFA 2004: the 

Child Trust Funds (Amendment No. 2) Regulations 2013/1744, the Child Trust Funds 

(Amendment) Regulations 2004/2676, the Child Trust Funds (Amendment) Regulations 

2010/582 and the Child Trust Funds Regulations 2004/1450.  

 

351. The new sections 7A and 7B are materially similar to section 7 in substance and, no 

transfers may be made under either section absent a request from the person who has 

authority to manage the CTF (in the case of section 7A) or in the face of an alternative 

instruction from the account holder (in the case of section 7B). 

 

Clause 48: Child trust funds: powers to safeguard interests of children 

Power conferred on: The Treasury 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

 

Introduction 

352. Please see the introduction to clause 47, above, by way of general background. 

 

The effect of clause 48 

353. Clause 48 amends the CTFA 2004 by inserting a new section 7C.  Section 7C 

provides a regulation making power that may be exercised where the Treasury think it 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=50&crumb-action=replace&docguid=I42EF1080EDC511E2AD3EF90229623C07
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http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=50&crumb-action=replace&docguid=I9A81FC512A0411DF85F9C09200063277
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appropriate to do so for the purpose of safeguarding the financial interests of children who 

hold CTFs (section 7C(1)).   

 

354. The aim is to ensure that where account holders have not elected to transfer 

investments from CTFs to other tax advantaged savings vehicles (such as where account 

holders have declined to take advantage of the CTFs), the child continues to enjoy a tax 

advantaged account.   

 

355. Section 7C(2) provides that regulations may authorise the Treasury to permit 

withdrawals from any CTFs and any CTFs held with an account provider that is specified, or 

of a description prescribed, in the regulations. 

 

356. Section 7C(3) provides that regulations may require an account provider to take any 

or all of number of steps (section out in subsections (3)(a) to (d)) to identify and transfer 

CTFs to alternative provider, including to another CTF account provider, to a protected child 

account of the same type, to a protected child account of a different type, or to a protected 

child account specified by the Treasury. 

 

357. Section 7C(4) provides that regulations may provide that CTFs held with a prescribed 

account provider (or an account provider of a prescribed description) are to be treated for all 

purposes as if they were protected child accounts of a description prescribed in the 

regulations (subsection (3)(a)).  It further provides that regulations may provide that where 

CTFs are to be treated as protected child accounts of a particular description under the 

regulations, the account provider is to be treated, for such purposes as may be prescribed in 

the regulations as a person who lawfully provides protected child accounts of that description 

(subsection 3(b)). 

 

358. Section 7C(5) provides that if the regulations authorise the Treasury to require that 

one of the steps in section 7C(3)(b) to (d) be taken, then the regulations may also authorise 

the Treasury to require an account provider who, in pursuance of this requirement, transfers 

all the CTF investments to the savings vehicle in question, to close the CTF. 

 

359. Section 7C(6) provides that if the regulations authorise the Treasury to require that 

one of the steps in section 7C(3) be taken, then the regulations must also authorise the 

Treasury to specify the order in which the steps are to be taken (section 7C(5)(a)) and 

provide that if, as a result of complying with a requirement o take another step, an account 

holder no longer holds investments under a CTF, any requirement imposed on that provider 

to take another step lapses.   

 

360. Section 7C(7) defines “protected child account” by reference to section 7A(2) (see 

above). 

 

 

Justification of the delegation 
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361. As with the powers under new sections 7A and 7B of CTFA, the powers provided in 

this clause are best suited to application by delegated legislation to allow for the necessary 

level of detail governing the relevant arrangements for the withdrawal or transfer of funds. As 

mentioned above, the detailed account rules for CTF and Junior ISA are both set out in 

regulations, rather than primary legislation. The relevant provisions will also be need to be 

sufficiently flexible to allow for technical modification over time in response to broader 

changes within the market, and to ensure that they meet the need of individuals and account 

holders. 

 

Justification of the level of parliamentary scrutiny 

362. Again, because clause 47 is concerned with transfers, attention is drawn to the fact 

that previous delegated legislation made under section 7 of the CTFA 2004 concerning 

transfers was made using the negative procedure.   

 

363. Furthermore, attention is drawn to the level of detail in the prescription of the 

Treasury’s authority under section 7C. 

 

 

Clause 51 and Schedule 15, paragraph 6: schools - reduction of burdens - publication 

of reports 

 

Powers conferred on:  The Secretary of State 

Powers exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

364. Clause 51 gives effect to Schedule 15. Paragraph 6(3) of Schedule 15 provides for 

every registered parent of every registered pupil at a maintained school to be informed by 

the appropriate authority of the overall assessment contained in the school inspection report 

within a period to be prescribed by regulations. Paragraph 6(4) of Schedule 15 places a 

similar duty on the governors of foundation or voluntary schools which have a religious 

character, in respect of the report of an inspection of the religious education in those 

schools.  

 

365. Paragraph 6(3) and (4) of Schedule 15 substitute, respectively, the provisions at 

sections 14(4) and 49(4) of the Education Act 2005.   

 

366. Section 14(4) currently requires maintained schools to make copies of Her Majesty’s 

Chief Inspector of Education, Children’s Services and Skills inspection reports available to 

the public and to provide a copy of the report to parents of the pupils of the school, free of 

charge. Schools must also provide the report to any other person who asks for one and, in 
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prescribed cases, may request payment from those persons of such fee as they think fit (not 

exceeding the cost of supply). 

 

367. Section 49(4) of the Education Act 2005 places a similar duty on foundation and 

voluntary schools which have a religious character, in respect of reports of inspections under 

section 48 of that Act (inspection of religious education).  

 

368. Since September 2012 maintained schools have been required to publish 

information as to where and by what means parents may access the most recent 

report about the school published by her Majesty’s Chief Inspector of Education, 

Children’s Services and Skills under the School Information (England) Regulations 2008 

(S.I. No. 3093) (“the School Information Regulations”). In practice in order to comply 

schools are likely to publish a link to any Ofsted reports on their website. For that reason, 

it is considered appropriate to revoke the current requirements in section 14(4) of the 

Education Act 2005. The duty to publish the school inspection reports which the School 

Information Regulations place on maintained schools renders the current requirements at 

section 14(4) superfluous and burdensome on schools.  

 

369. Religious inspection reports are published on faith body websites and therefore are 

already accessible to parents and others. In addition, paragraph 6(5) of Schedule 15 

amends the School Information Regulations by inserting a new duty (at new paragraph 3A of 

Schedule 4 to those Regulations) for foundation or voluntary schools which have a religious 

character to publish information as to where and by what means parents may access the 

most recent report about the school sent to the governing body under section 49 of the 

Education Act 2005. As above it is probable that schools will comply by publishing a link to 

the reports on their website. Removing the current duty at section 49(4) will reduce 

administrative costs.  

 

370. These new delegated powers conferred by paragraph 6(3) and 6(4) of Schedule 15 

are exercisable in relation to England only. 

 

The effect of the provision 

 

371. Paragraph 6(3) and (4) of Schedule 15 has the effect of substituting current 

provisions at section 14(4) and 49(4) of the Education Act 2005 respectively.  

 

372. The new section 14(4) will impose a duty on the appropriate authority, once they are 

in receipt of the school inspection report, to inform every registered parent of the overall 

assessment contained in the report within a period to be prescribed through regulations. 

 

373. The new section 49(4) will place a similar duty on the governing body of a foundation 

or voluntary school which has a religious character, in respect of the report of an inspection 

of the denominational education and the content of the school’s collective worship. 

 

Justification of the delegation 
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374. The periods within which parents must be notified of the result of the school or 

religious inspection under new sections 14(4) and 49(4) of the Education Act 2005 must be 

prescribed through regulations.  It is considered that these timescales are best dealt with by 

regulations because of the desirability of not putting detailed procedural requirements on the 

face of the Bill and because of the possible need to update procedural requirements to 

reflect changing circumstances and to respond to stakeholders’ advice and concerns where 

necessary. 

 

Justification of the level of parliamentary scrutiny 

375. The negative procedure proposed for the new regulation-making powers at sections 

14(4) and 49(4) of the Education Act 2005 mirrors the procedure which Parliament 

considered appropriate for the current regulation-making powers currently in those sections. 

This is set out at section 121(1) of the Education Act 2005. Like the previous regulation-

making powers, the details which those regulations will prescribe relate to a purely 

procedural matter prescribing how quickly schools must notify parents of the result of an 

inspection. 

 

Clause 56: Late night refreshment 

Power conferred on:  Secretary of State 

Power exercised by: Regulations made by statutory instrument 

Parliamentary procedure:  Negative resolution 

 

376. This clause inserts new paragraph 2A into Schedule 2 to the Licensing Act 2003 (“the 

2003 Act”).  New paragraph 2A(2) confers power on the Secretary of State to prescribe by 

regulations the description of premises which may be designated as exempt from the 

requirement to obtain a licence or other authorisation to provide late night refreshment. 

 

377. Schedule 2 to the 2003 Act contains the framework for the regulation of the provision 

of late night refreshment.  This is defined as the supply of hot food or hot drink on or from 

premises to members of the public between 11pm and 5am for consumption on or off the 

premises.  There is provision to exempt supplies of hot food or hot drink; these include 

supplies which can only be made from premises which are recognised clubs or hotels to 

persons admitted to those premises as a member of the club or as an overnight guest at the 

hotel, and supplies by means of a self service vending machine or which are free.  This 

clause enables licensing authorities to exempt certain other provision of late night 

refreshment; this includes the supply of hot food or hot drink from premises which are of a 

description designated by the licensing authority.  However, the premises may only be 

designated in this way if they are of a description prescribed by regulations.   
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378. The effect of new paragraph 2A(2) is by virtue of section 197(3) of the 2003 Act that 

the power to make the regulations is subject to the negative resolution procedure.  The 

Government considers that it is appropriate for the regulations to prescribe the descriptions 

of premises which may be designated.  The overall purpose of, and process by which, 

supplies of hot food or hot drink may be exempt from regulation is set out in the Bill.  The 

Government will consult on the draft regulations.  This ensures that the Government will be 

able to finalise this detail in light of responses to that consultation.  The Government, 

therefore, considers that the negative resolution procedure provides an adequate level of 

Parliamentary scrutiny. 

  

Clause 60: TV licensing: alternatives to criminal sanctions 

 

Power conferred on:  The Secretary of State  

 

Power exercisable by:  Regulations made by statutory instrument  

 

Parliamentary procedure: Affirmative Resolution 

 

 

Introduction 

379. This clause confers a power on the Secretary of State to either: (a) replace the TV 

licensing offences under section 363(2) and (3) of the Communications Act 2003 with a civil 

monetary penalty regime or (b) amend the Regulatory Enforcement and Sanctions Act 2008 

to allow the Secretary of State to impose civil monetary penalties as an alternative to 

prosecution for those offences. 

380. The exercise of this power will depend on the outcome of the review to be carried out 

under clause 59 of whether the sanctions for failing to have a TV licence in contravention of 

section 363 are appropriate. 

381. This new regulation-making power is exercisable in relation to the whole of the 

United Kingdom.  Clause 89 also provides that any of the provisions of this clause may be 

extended to any of the Channel Islands or the Isle of Man. 

 

The effect of the provision 

382. Clause 60(1)(a) enables the Secretary of State to make regulations to replace the TV 

licensing offences with civil monetary penalties.  The regulations may provide for fixed 

and/or variable monetary penalties.  The regulations must make provision for the procedures 

that must be carried out before any penalty is imposed and confer rights of appeal against 

the imposition of a penalty.  The regulations may also make provision for early payment 

discounts, late payment, enforcement, powers to obtain information and powers of entry, 

search and seizure. 
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383. The regulations may also amend or repeal Part 4 of the Communications Act 2003 

and may include consequential, transitional, transitory or saving provision which be made by 

amending or repealing legislation.  It is anticipated that a number of amendments to primary 

legislation, the Communications Act 2003, would be required in the event this power is 

exercised.  

384. Clause 60(1)(b) enables the Secretary of State to make regulations amending Part 3 

of the Regulatory Enforcement and Sanctions Act 2008 to enable an order to be made under 

section 36 of that Act conferring the power on the BBC to impose fixed and/or variable 

monetary penalties in relation to the TV licensing offences.  Such penalties would be 

alternative civil sanctions to the existing TV licensing offences.  An order under section 36 

would also be subject to the affirmative resolution procedure. 

Justification of the delegation 

 

385. A regulation-making power affords the Secretary of State with the necessary 

flexibility to deal with the outcome of the review to be carried out under clause 59.  First, 

whether or not the regulation-making power is exercised is dependent on the outcome of the 

review.  Secondly, a regulation-making power provides the flexibility to decide on whether to 

replace the TV licensing offences with civil monetary penalties or to provide for an alternative 

civil sanctions regime under the powers in the Regulatory Enforcement and Sanctions Act 

2008.  Thirdly, a regulation-making power allows the Secretary of State to choose between a 

fixed or variable civil penalty regime (or both).  All these options would need to be 

considered in the light of the review. 

 

Justification of the level of Parliamentary scrutiny 

 

386. The department considers that the affirmative procedure is the appropriate 

procedure.  The regulation-making power would be used to amend or repeal primary 

legislation.  This procedure will also provide Parliament with the opportunity to debate and 

approve any changes to the sanctions for failing to have a TV licence. 

 

 

Clause 62: Criminal procedure: written witness statements 

Power conferred on:  The Criminal Procedure Rule Committee 

Power exercised by: Criminal Procedure Rules 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

387. This clause allows Criminal Procedure Rules, made under sections 69 and 72 of the 

Courts Act 2003, (i) to extend the period during which a party to criminal proceedings may 
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object to another party using the written statement of a witness, instead of calling the witness 

to give evidence in person; and (ii) to provide the supplementary procedure where a written 

statement is used. 

 

388. Section 9 of the Criminal Justice Act 1967 provides that in criminal proceedings the 

written statement of a witness shall be ‘admissible as evidence to the like extent as oral 

evidence to the like effect by that person’, if the conditions listed in that section are met. The 

conditions include requirements for a declaration by the witness, for signature by the 

witness, for the way in which the written statement must be delivered to (in the language of 

the Act, be ‘served on’) the other parties, for the way in which it must be presented to the 

court and, crucially, a requirement that none of those on whom the statement has been 

served has objected within 7 days. The section applies equally to prosecution and defence 

witnesses. In practice, it is the most commonly encountered provision by which evidence 

other than oral testimony is admitted in criminal proceedings. This clause amends that 

section. 

 

389. The new delegated power conferred by the clause is exercisable in relation to 

England and Wales. 

 

The effect of the provision 

 

390. The amendment made by clause 36(3) means that, where a written statement is 

served, other parties will never have less than the current 7 days in which to object, but 

Criminal Procedure Rules will be able to extend that period, in specified circumstances or 

generally. The point of allowing for a longer period is to remove any perceived need to enter 

a ‘holding’ objection, so as to keep the objector’s options open while they assess the 

statement. Objections can be withdrawn before the trial takes place, but experience 

demonstrates that that often is overlooked, with the result that witnesses attend court when 

they need not have done. A longer time limit for objection would remove the need to object 

just out of caution. 

 

391. Criminal Procedure Rules already provide generally for the content and service of 

documents in criminal proceedings, and for the way in which evidence and other material is 

presented to the court. Section 9 of the 1967 Act, passed long before the Criminal Procedure 

Rules first came into force in 2005, contains procedural requirements that constrain what the 

Rules can provide in relation to written witness statements. The repeals made by clause 

36(4) mean that the Rules will be able to provide the necessary supplementary procedure.  

 

 

Justification of the delegation 

 

392. The Criminal Procedure Rule Committee was established by the Courts Act 2003 

specifically to make and maintain rules governing the practice and procedure of the criminal 

courts. The chairman is the Lord Chief Justice, and members are drawn from among those 

involved in the criminal justice system, including the judiciary, the legal professions, 
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prosecutors, the police and voluntary organisations. It is independent of government. The 

amendments made by this clause confer on the Committee an additional power consistent 

with its existing statutory responsibilities. This helps to ensure that criminal procedure is 

consistent and easy to find, and makes it possible for the Criminal Procedure Rule 

Committee to keep that procedure up to date and efficient in the light of experience. 

 

 

Justification of the level of parliamentary scrutiny 

393. Significant safeguards (such as the right to object to the introduction of written 

evidence and the minimum period for objection) will remain on the face of the 1967 Act. 

Section 72 of the Courts Act 2003 requires that Criminal Procedure Rules must be allowed 

by the Lord Chancellor and must be contained in a statutory instrument subject to annulment 

by resolution of either House of Parliament. This clause concerns only criminal procedure, 

and contains nothing that might justify any more searching scrutiny. The parliamentary 

procedure for which section 72 provides therefore is justified. 

 

Clause 63 Criminal procedure: written guilty pleas 

Power conferred on:  The Criminal Procedure Rule Committee 

Power exercised by: Criminal Procedure Rules 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

 

394. This clause allows Criminal Procedure Rules, made under sections 69 and 72 of the 

Courts Act 2003, to dispense with the present requirement for written material to be read 

aloud to magistrates where the defendant pleads guilty without attending court and where 

the magistrates can read the documents for themselves. 

 

395. Sections 12 and 12A of the Magistrates’ Courts Act 1980 allow a defendant to plead 

guilty in writing without attending court. The procedure can be used only for comparatively 

minor offences, and only where certain procedural requirements have been met. The 

procedure is widely used in minor road traffic cases and for TV licence evasion, for example. 

Even though the parties are absent and the court deals with the case on the papers, section 

12 requires the prosecution case and the defence representations to be read aloud to the 

magistrates. 

 

396. The new delegated power conferred by the clause is exercisable in relation to 

England and Wales. 

 

The effect of the provision 
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397. This clause amends section 12 of the 1980 Act. Criminal Procedure Rules will be 

able to specify what, if anything, need be read aloud, and in what circumstances. Though the 

parties themselves are absent, the proceedings are still a trial and members of the public 

may be present. The point of allowing rules to dispense with some or all of the current 

requirements is so that they can provide for the prompt and efficient disposal of court 

business in a way that is consistent with the defendant’s right to a fair trial and with the 

principles of open justice. 

 

Justification of the delegation 

398. The Criminal Procedure Rule Committee was established by the Courts Act 2003 

specifically to make and maintain rules governing the practice and procedure of the criminal 

courts. The chairman is the Lord Chief Justice, and members are drawn from among those 

involved in the criminal justice system, including the judiciary, the legal professions, 

prosecutors, the police and voluntary organisations. It is independent of government. The 

amendments made by this clause confer on the Committee an additional power consistent 

with its existing statutory responsibilities. 

 

Justification of the level of parliamentary scrutiny 

399. The safeguards limiting the types of offences which can be dealt with under section 

12 of the 1980 Act will remain in that section. Section 72 of the Courts Act 2003 requires that 

Criminal Procedure Rules must be allowed by the Lord Chancellor and must be contained in 

a statutory instrument subject to annulment by resolution of either House of Parliament. This 

clause concerns only criminal procedure, and contains nothing that might justify any more 

searching scrutiny. The parliamentary procedure for which section 72 provides therefore is 

justified. 

 

Clause 64 Criminal procedure: powers to make Criminal Procedure Rules 

 

Power conferred on:  The Criminal Procedure Rule Committee 

Power exercised by: Criminal Procedure Rules 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

400. This clause allows Criminal Procedure Rules, made under sections 69 and 72 of the 

Courts Act 2003, to supply the procedure for five types of application to a judge, including 

provision for applications to be made by email or by other electronic means. 
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401. Section 2 of the Administration of Justice (Miscellaneous Provisions) Act 1933 allows 

a High Court judge to authorise the bringing of a prosecution in the Crown Court where, for 

some unusual reason, the case has not been sent for trial by a magistrates’ court. Schedule 

1 to the Police and Criminal Evidence Act 1984 allows a Circuit judge to make a production 

order, or in some circumstances to issue a warrant, authorising an investigator to obtain 

access to some types of potential evidence that investigators are not entitled to seize under 

a search warrant issued by a justice of the peace. Schedule 5 to the Terrorism Act 2000, and 

section 352 of the Proceeds of Crime Act 2002, allow a Circuit judge to issue a warrant for 

the same purpose as under the Police and Criminal Evidence Act 1984 but in connection 

with, respectively, a terrorism investigation or an investigation into the disposal of the 

proceeds of crime. Section 59 of the Criminal Justice and Police Act 2001 allows a Crown 

Court judge to make an order for the return to its owner of property seized during an 

investigation. 

 

402. The new delegated powers conferred by the clause are exercisable in relation to 

England and Wales. 

 

The effect of the provision 

403. The clause makes amendments to each of the above five Acts which will allow 

Criminal Procedure Rules to supply the necessary supplementary procedures in each type 

of application, with the one exception of an application under Schedule 1 to the Police and 

Criminal Evidence Act 1984 for a production order relating to journalistic material. In that 

case, the procedure on the application will be governed only by the Act, not by Criminal 

Procedure Rules. 

 

404. The Rules already provide for the procedure on similar applications under other 

statutory provisions. However, the Courts Act 2003 and the above five Acts are in slightly 

different terms, so that the Rules cannot yet govern the practice and procedure on 

applications under those particular provisions. Moreover, the 1984 Act contains procedural 

requirements that constrain what the Rules can provide in relation to applications for 

production orders under that Act.  

 

Justification of the delegation 

 

405. The Criminal Procedure Rule Committee was established by the Courts Act 2003 

specifically to make and maintain rules governing the practice and procedure of the criminal 

courts. The chairman is the Lord Chief Justice, and members are drawn from among those 

involved in the criminal justice system, including the judiciary, the legal professions, 

prosecutors, the police and voluntary organisations. It is independent of government. The 

amendments made by this clause confer on the Committee additional powers consistent with 

its existing statutory responsibilities. The point of allowing the Rules to provide the 

supplementary procedures is to keep criminal procedure consistent and easy to find, and to 

make it possible for the Criminal Procedure Rule Committee to keep that procedure up to 

date and efficient in the light of experience. 
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Justification of the level of parliamentary scrutiny 

406. The criteria for making the orders with which this clause is concerned will remain in 

the five affected Acts. Section 72 of the Courts Act 2003 requires that Criminal Procedure 

Rules must be allowed by the Lord Chancellor and must be contained in a statutory 

instrument subject to annulment by resolution of either House of Parliament. This clause 

concerns only criminal procedure, and contains nothing that might justify any more searching 

scrutiny. The parliamentary procedure for which section 72 provides therefore is justified. 

 

Clause 66: Removal of requirement that prison closures be made by order  

Power conferred on:    Secretary of State 
 
Power exercised by:    Decision  
 
Parliamentary procedure:   None  
 

407. Clause 66 amends section 37(1) of the Prison Act 1952 by removing the requirement 

for prison closures to be effected by an order made by the Secretary of State.  The result is 

that the Secretary of State may close prisons without the need for a statutory instrument to 

be made.   

 

408. It is considered that the existing provision is unnecessary and does not provide any 

meaningful parliamentary scrutiny over prison closure decisions.  This is because the orders 

are required to be laid only after they have been made and they are not subject to any 

Parliamentary procedure.  In practice, decisions to close prisons are announced by Written 

Ministerial Statement and it is considered that this provides a more suitable and sufficient 

mechanism for informing Parliament.   

 

409. The removal of the requirement for prison closures to be effected by order is 

consistent with the provision made in respect of new prisons.  Under section 33 of the Prison 

Act 1952, the Secretary of State is able to provide new prisons by declaring a building to be 

a prison; there is no requirement for this to be done by way of statutory instrument and there 

is no Parliamentary procedure.  

 

Clause 68 and Schedule 18 paragraph 3: Poisons and Explosives Precursors -  

power to amend Schedule 1A 

 

Power conferred on:    The Secretary of State 

Power exercisable by:   Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 
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Introduction 

410. Clause 68 and Schedule 18 introduce a common licensing regime for controlling the 

supply of regulated poisons and regulated explosives precursors to members of the general 

public.  They amend the Poisons Act 1972 (“the Poisons Act”), the Poisons Rules 1982 (“the 

Poisons Rules”) and the Poisons List 1982 (“the Poisons List”) in addition to implementing 

EU Regulation 98/2013 on the marketing and use of explosives precursors (“the 

Regulation”). They also create reporting obligations in relation to suspicious transactions, 

thefts and disappearances of both regulated and reportable substances.  

 

411. New section 2 of the Poisons Act defines certain terms: 

 A “regulated explosives precursor” is a substance listed in Part 1 of new Schedule 1A 

to the Poisons Act in a concentration higher than the limit set out for that substance 

in that Part, and includes a mixture or another substance in which a substance listed 

in that Part is present in a concentration higher than the relevant limit, but in each 

case, only if the substance or mixture is not excluded. 

 A “regulated poison” is a substance listed in Part 2 of new Schedule 1A in a 

concentration higher than the limit (if any) set out for that substance in that Part, and 

includes a mixture or another substance in which a substance listed in that Part is 

present in a concentration higher than the relevant limit, but in each case, only if the 

substance or mixture is not excluded. 

 A “regulated substance” is a regulated explosives precursor or a regulated poison. 

 A “reportable explosives precursor” is a substance listed in Part 3 of new Schedule 

1A, and  includes a mixture or another substance in which a substance listed in that 

Part is present, but in each case only if the substance or mixture is not excluded. 

 A “reportable poison” is a substance listed in Part 4 of new Schedule 1A in a 

concentration higher than the limit (if any) set out for that substance in that Part, and 

includes a mixture or another substance in which a substance listed in that Part is 

present in a concentration higher than the relevant limit, but in each case only if the 

substance or mixture is not excluded. 

 A “reportable substance” is a reportable explosives precursor or a reportable poison. 

The effect of the provision 

412. New section 2A of the Poisons Act enables the Secretary of State by regulations to 

amend Schedule 1A. This includes a power to add, vary or remove a substance or 

concentration limit or make any other change and to amend the definitions contained in new 

section 2 as a consequence. The power applies in respect of both explosives precursors and 

poisons. In determining the distribution of substances as between the various parts of 

Schedule 1A, regard must be had to the matters set out in new section 2A(3).  

 

Justification of the delegation 
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413. The Government considers it necessary for the Secretary of State to be given a 

power of this nature. It is important to balance the free movement of certain substances that 

may be used for legitimate purposes against control mechanisms designed to prevent  

improper usage (such as the illicit manufacture of explosives). A power that will permit 

changes to be made to the substances contained within Schedule 1A (including the 

concentration limits) through secondary legislation will enable the Secretary of State to do 

this more efficiently. It should also be noted that the current power to amend the Poisons List 

is by way of secondary legislation (namely an order making power contained within section 2 

of the Poisons Act). 

 
Justification of the level of Parliamentary scrutiny 
 
414. Regulations will be subject to the negative resolution procedure. The power 

contained in new section 10 to the Poisons Act is exercisable by statutory instrument and 

subject to annulment. This is consistent with the current section 10 which permits changes to 

the Poisons List through the negative resolution procedure. In relation to its application to 

explosives precursors, any changes made to substances, concentration levels and so on will 

need to take account of amendments made by the Commission in accordance with Articles 

14 and 15 of the Regulation. The use of a negative resolution procedure will facilitate any 

urgent need to make amendments. 

 
 
Schedule 18 paragraph 4: Poisons and Explosives Precursors - power to make 
regulations in relation to the duty to report suspicious transactions, disappearances 
or thefts 

 

Power conferred on:    The Secretary of State 

Power exercisable by:   Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

415. Paragraph 4 introduces a new section 3C into the Poisons Act. New section 3C(1) 

requires a supplier to report any relevant transaction that it makes or proposes to make if the 

supplier has reasonable grounds for believing the transaction to be suspicious.  

 

416. A “relevant transaction” is a transaction involving the supply of a regulated substance 

or a reportable substance to a customer, whether an end user or a customer higher up the 

supply chain and whether a business or a private customer (new section 3C(2)).  

 

417. New section 3C(5) requires a person carrying on a trade, business or profession that 

involves regulated substances or reportable substances to report the disappearance or theft 

of any such substances if the disappearance or theft is from stocks in the person’s 

possession, custody or control in Great Britain, and  is significant. 
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418. Section 3C(7) provides that a duty under section 3C to report something is a duty to 

give notice of it to the Secretary of State in accordance with such requirements as may be 

specified by the Secretary of State by regulations made under this subsection. 

 

419. A person who fails to comply with subsection (1) or (5) commits an offence. 

 

The effect of the provision 

420. The effect of this regulation making power is to enable the Secretary of State to set 

out any particular reporting requirements that he may wish to specify in secondary 

legislation. These may include, for example, logging certain types of information pertaining to 

the suspicious transaction, disappearance or theft, with a view to onwards reporting of the 

same. 

 

Justification of the delegation 

421. The Government considers it necessary for the Secretary of State to be given a 

power to set out any such requirements in secondary legislation. It is not appropriate to have 

these on the face of the Bill. Further, secondary legislation provides greater flexibility to 

modify requirements as and when there is a need to do so.  

 

Justification of the level of Parliamentary scrutiny 
 
422. Regulations will be subject to the negative resolution procedure. The power 

contained in new section 10 of the Poisons Act is exercisable by statutory instrument and 

subject to annulment. We consider this level of scrutiny appropriate given that the power is 

limited to setting out reporting requirements. 

 

Schedule 18 paragraph 6: Poisons and Explosives Precursors - requirement to 
specify the amount of licence fees; general power to make provision in relation to 
licences 

 

Power conferred on:    The Secretary of State 

Power exercisable by:   Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

423. Paragraph 6 provides for a licensing regime in respect of regulated substances.  

 

424. Paragraph 6 inserts a new section 4A into the Poisons Act which provides at 

subsection (5) that the amount of fees to be charged for processing applications for the grant 
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or amendment of a licence or for the replacement of any lost, damaged or stolen licence, 

must be specified in regulations made under subsection (10). Further that the amount 

specified must not exceed the reasonable cost of processing such applications. 

 

425. Subsection (10) contains a general power by which the Secretary of State may make 

regulations about the procedure for applying for and determining applications for the grant or 

amendment of licences under new section 4A.  

 

The effect of the provision 

426. The effect of this is to enable the detail of the licensing regime to be set out in 

secondary legislation. Whilst subsection (10) does not contain an exhaustive list, it includes 

the power to make provision about the following matters: 

 

(a) who may make an application; 

(b) the form and manner in which an application is to be made and any documents or 

evidence that must accompany it; 

(c) the amount and payment of any fees; 

(d) the supply of any further information or document required to determine an application;  

(e) notice and publication of any decision about an application, and 

(f) the procedure for an internal review of any such decision.  

Justification of the delegation 

427. The Government considers it necessary for the Secretary of State to be given a 

power to set out the detail of the licensing regime in secondary legislation. This will enable 

greater flexibility to adapt the same, particularly given that any licensing regime will need to 

be aligned with the temporary licensing regime that will be introduced in respect of 

explosives precursors in order to properly implement the Regulation for the 2 September 

2014.    

 

Justification of the level of Parliamentary scrutiny 
 
428. Regulations will be subject to the negative resolution procedure. The power 

contained in new section 10 of the Poisons Act is exercisable by statutory instrument and 

subject to annulment. We consider this level of scrutiny appropriate given that the power is 

limited to making provision about the procedure for applying for a licence and associated 

matters.  

 

 

Schedule 18 paragraph 8: Poisons and Explosives Precursors - general power to 
make provision about explosives precursors and poisons 

 

Power conferred on:    The Secretary of State 

Power exercisable by:   Regulations made by statutory instrument 
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Parliamentary procedure:  Negative Resolution 

 

Introduction 

429. Paragraph 8 inserts a new section 7 into the Poisons Act. It provides a power for the 

Secretary of State, by regulations to make provision about poisons and explosives 

precursors. This power is predicated on that contained in the current section 7 (namely 

section 7(1)(a)(i), 7(b), 7(c), 7(d), 7(e) and 7(f)) whereby the Secretary of State may make 

rules in relation to non-medicinal poisons (as defined under section 11 of the Poisons Act). 

 
The effect of the provision 

430. The effect of this is to enable the Secretary of State to make provision in secondary 

legislation about the following matters: 

(a) the importation, supply, acquisition, possession or use of both regulated and reportable 
substances by or to any person or class of person, 
(b) the storage, transportation and labelling of such substances, 

(c) the containers in which such substances may be supplied, 

(d) the addition to such substances of specified ingredients for the purpose of rendering 

them readily distinguishable as such, 

(e) the compounding of such substances, and the supply of such substances on and in 

accordance with a prescription duly given by a doctor, a dentist, a veterinary surgeon or a 

veterinary practitioner, or 

(f) the period for which any records required to be kept for the 

purposes of the Poisons Act are to be preserved. 

 

Justification of the delegation 

431. Analagous provision in relation to non-medicinal poisons confers a similar power on 

the Secretary of State. The current rules relating to non-medicinal poisons are to be found in 

the Poisons Rules. These contain, for example, additional restrictions on the sale of certain 

non-medicinal poisons (Rules 10-13 inclusive). The Poisons Rules have been amended on 

several occasions to take account of prevailing circumstances. The ability to amend the 

Rules using secondary legislation facilitates such flexibility. It is equally necessary to retain 

this flexibility in relation to regulated and reportable substances. 

 

Justification of the level of Parliamentary scrutiny 

 
432. Regulations will be subject to the negative resolution procedure. The power 

contained in new section 10 of the Poisons Act is exercisable by statutory instrument and 

subject to annulment. The level of scrutiny will be identical to that already in place in relation 

to the analogous power pertaining to non-medicinal poisons. There is no reason to alter the 

level of scrutiny.  
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Schedule 18 paragraph 13: Poisons and Explosives Precursors - general power to 
disapply requirements or exclusions in specified circumstances 

 

Power conferred on:    The Secretary of State 

Power exercisable by:   Regulations made by statutory instrument 

Parliamentary procedure:  Negative Resolution 

 

Introduction 

433. Paragraph 13 inserts a new section 9B into the Poisons Act. It provides a power (new 

section 9B(1)) for the Secretary of State, by regulations to provide that that some or all of the 

requirements of the Poisons Act do not apply in circumstances specified in the regulations. 

Further, that either or both of the exclusions relating to substances or mixtures that are 

medicinal, or contained in a specific object, do not apply in circumstances specified in the 

regulations.  

 

434. New section 9B(2) provides that the power may be exercised in relation to a 

substance or group of substances, in relation to persons or a class of persons or in any other 

way. 

 

435.  “Substance” for the purposes of new section 9B means a chemical element and its 

compounds in the natural state or obtained by any manufacturing process including               

any additive necessary to preserve its stability and any impurity deriving from the process 

used, but excluding any solvent that may be separated without affecting the stability of the 

substance or changing its composition. 

 

The effect of the provision 

436. The effect of this is to enable the Secretary of State to relax or dispense with the 

controls that apply to certain regulated and reportable explosives precursors and poisons.  

 

437. New section 9B(3) provides non exhaustive and non limiting examples of when the 

regulations may provide that the requirements or exclusions do not apply. These include 

where the substance (or group of substances): 

 

(a) is intended for use for a specified purpose, or 

(b) is contained in a specified substance, mixture or article, or 

(c) is prepared in a specified manner or form, or 

(d) is so intended, contained or prepared and is present in a concentration that is no higher 

than a specified limit. 

 

438. The Poisons Rules (Schedule 4, Group II (Special Exemptions)) contain examples of 

articles which are currently exempt from the requirements of the Poisons Act and Poisons 
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Rules. These include mercuric chloride where it is contained within a battery. Also included 

is sodium fluoride in substances containing less than three per cent of sodium fluoride as a 

preservative.  

 
Justification of the delegation 

439. This confers a power similar to that contained within current section 7(1)(a)(ii) of the 

Poisons Act that enables the Secretary of State, by rules, to dispense with or relax with 

respect to non-medicinal poisons provisions of the Poisons Act relating to the sale of non-

medicinal poisons. This new power additionally enables the Secretary of State to narrow the 

exclusions.  It is envisaged that this might be necessary where prevailing circumstances 

indicate that a regulated or reportable explosives precursor or poison, that falls within the 

exclusion relating to “medicinal products” ought to be subject to the regulatory regime.  

 

Justification of the level of Parliamentary scrutiny 
 
440. Regulations will be subject to the negative resolution procedure. The power 

contained in new section 10 of the Poisons Act is exercisable by statutory instrument and 

subject to annulment. The level of scrutiny will be identical to that already in place in relation 

to the analogous power in section 7(i)(a)(ii) pertaining to non-medicinal poisons. There is no 

reason to alter the level of scrutiny.  

 
 
Clause 70: Gangmasters (Licensing) Act 2004: enforcement       

 
Power conferred on:  Secretary of State 
 
Power exercised by:  Administrative Order 
 
Parliamentary procedure:  None 
 
Comments made by the Committee in its letter of 24 October 2013 
 
Introduction 
 
441. Under section 15 of the Gangmasters (Licensing) Act 2004 (‘the 2004 Act’) the 

Secretary of State allocates all enforcement responsibilities, including, it is believed, the 

conduct of prosecutions, to enforcement officers. Section 15 is thought to preclude the 

Attorney General from assigning functions relating the institution of proceedings for offences 

under the 2004 Act to the DPP in England and Wales.  

 

442. The power to assign arises under section 3(2)(g) of the Prosecution of Offences Act 

1985 (‘the 2005 Act’.)  

 

443. This situation presents a problem for Defra and the Gangmasters Licensing Authority 

(‘the GLA’.) While in the past Defra had its own in-house prosecutors, it no longer does. A 

partial solution has been found at an administrative level in that, although decisions to 

prosecute are made by GLA officers, they are able to obtain advice from the CPS.  
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444. The purpose of this clause is to make arrangements for the assignment of the 

relevant prosecution functions to the DPP for England and Wales under section 3(2)(g) of 

the 2005 Act.  

 

Comments made by the Committee in its letter of 24 October 2013 
 
445. The Committee concluded that the powers inserted by this clause, assuming that 

they are intended to be general in scope, should be exercisable by statutory instrument 

subject to negative procedure. Its concerns were twofold:- 

a. that the power can curtail the statutory functions of enforcement officers 

which are conferred by section 15 of the 2004 Act.  

b. that the power is conferred on the Secretary of State enabling him to remove 

these statutory functions from enforcement officers without requiring him, rather than merely 

enabling him, to transfer them elsewhere.  

446. In response to these comments, the clause has now been redrafted in a way which 

makes it clear that:- 

a. the curtailment of the functions are to be set out in the terms of appointment 

or in the making of arrangements pursuant to section 15 of the 2004 Act; 

b. it will not be possible for a situation to arise where there is a ‘gap’, with neither 

enforcement officers nor the national prosecution authority being able to bring 

prosecutions.  

447. The government trusts that these changes will meet the concerns of the Committee. 

 

Clause 79 – power to spell out dates described in legislation 

Power conferred on:   A Minister of the Crown 

Power exercised by:   Order made by statutory instrument 

Parliamentary Procedure:  None 

 

Introduction 

448. Clause 79 confers a power on Ministers to amend legislation – primary and 

secondary - by statutory instrument in order to spell out dates described in it. So, for 

example, if a section of an Act refers to “the day on which this section comes into force”, the 

power would allow the actual date to be substituted, when it becomes known. The 

amendments to be made by secondary legislation are therefore editorial rather than 

substantive. 

 

449. The purpose of the power is to improve the accessibility of legislation, so that those 

reading legislation will be able to see on the face of the legislation what the relevant dates 

are without having to look them up, for example by searching through commencement 
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orders. The power can be used on an ongoing basis, in relation to legislation passed or 

made after the enactment of the Bill, to replace references to commencement dates with 

actual dates as and when they become known, but it will also be possible to use it to amend 

references to commencement dates in existing legislation.  

 

Devolution 

450. The clause forms part of the law of England and Wales, Scotland and Northern 

Ireland but the powers given by the clause cannot be used in relation to areas within Scottish 

devolved competence or areas exclusively within Northern Ireland devolved competence. 

They also cannot be used to amend subordinate legislation made by the Welsh Ministers (or 

by the National Assembly for Wales at a time when, prior to the Government of Wales Act 

2006, it made subordinate legislation).  

 

Effect of the provision 

451. The effect of this clause is to provide a flexible mechanism through which legislation 

can be edited to enable those reading it to readily understand when it came into force.  

 

452. Clause 79(1)(a) gives a power to a Minister to make an order which replaces a 

reference in legislation to the commencement of a provision – for example, ‘the appointed 

day’ - with a reference to the actual date on which the provision came into force.  

 

453. Clause 79(1)(b) gives a power to a Minister to replace a reference in legislation to the 

date on which any other event occurs with a reference to the actual date on which that event 

occurs. Two examples of this are given below. 

 

Example 1 

Before 

Section 4(7) of the Holocaust (Return of Cultural Objects) Act 2009 says:- 

‘This Act expires at the end of the period of 10 years beginning with the day on which it is 

passed.  

After  

Clause 79(1)(b) could amend the provision to say:- 

 ‘This Act expires at the end of the period of 10 years beginning with 12 November 

2009 (the day on which this Act is passed.) 

 

Example 2 

Before  
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Section 7(3) of the Charities Act 2006 says:- 

 ‘The Minister must, before the end of the period of five years beginning with the day 

on which this Act is passed, appoint a person to review generally the operation of this Act.  

After  

Clause 79(1)(b) could amend the provision to say:- 

 ‘The Minister must, before the end of the period of five years beginning with the 8 

November 2006 (the day on which this Act was passed) appoint a person to review generally 

the operation of this Act.’ 

 

Justification of the delegation 

454. It is appropriate for the relevant amendments to be made by order made by statutory 

instrument so that they are accessible and published in the statutory instrument series. 

 

Justification of the level of parliamentary scrutiny 

455. The proposed new power is not subject to any form of parliamentary procedure. This 

is because the amendments made using the power will not involve any substantive policy 

Similar powers have been included in previous legislation – for example, clause 7(2) of the 

Offender Rehabilitation Bill introduced in the House of Lords on 9 May. This power was not 

subject to any form of parliamentary procedure.  The Delegated Powers and Regulatory 

Reform Committee in their Report on that Bill said “we welcome the facility introduced by 

clause 7(2)(a), as we can see some real advantages for users of legislation in the 

replacement of references to commencement dates” (First Report of 2013/14; HL Paper 12). 

Clause 22(3) of the draft Pensions Bill, published on 2 January 2013, also included a similar 

power, although this was ultimately dropped as it became unnecessary. 

 

Clause 80 – Combining different forms of subordinate legislation  

Introduction:  

456. The purpose of clause 80 is to allow different forms of subordinate legislation to be 

combined in a single instrument where it is appropriate to do so.  

 

457. The background to this is that it is sometimes necessary to use a lot of different 

powers to give effect to a policy. At the moment, powers to make orders, regulations or rules 

cannot generally be used to make a single instrument. So if several powers need to be used 

to give effect to a single policy, it is sometimes necessary to make a number of different 

orders, regulations or rules. This rather piecemeal approach can result in an incoherent 

legislative story and increase administrative burdens.  
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458. There are ad hoc precedents for the sort of approach taken. For example, section 

1292 of the Companies Act 2006 provides that any provision that may be made by 

regulations under that Act may be made by order; and any provision that may be made by 

order under that Act may be made by regulations. Clause 80 generalises that sort of 

proposition and avoids the need for it to be repeated in future legislation. 

 

459. Part of the need for clause 80 is that there is no clear distinction between the use of 

orders and regulations – we have two words for what is essentially the same thing. The 

historical explanation between the different forms may be summarised as follows— 

 Regulations are used for the amplification of the details of a system of general 

principles which are established by an Act. 

 An order is used for making legislation which is not merely filling out details but is, in 

effect, establishing a new rule of law or amending legislation.  

 Rules are used for provisions determining the procedure of a body or process. 

 

460. But these distinctions are rather fine and whatever the theory, the historical 

distinctions between orders and regulations has not been strictly observed in practice (for 

example, regulations are frequently used to amend primary legislation).  

 

461. Although there is no clear distinction between the use of orders and regulations, rules 

do tend to be reserved for mainly procedural matters and clause 80 is not intended to disturb 

that general practice. The inclusion of rules in clause 80 is primarily aimed at rare historical 

cases where the traditional distinction between rules and other forms of subordinate 

legislation has not been observed. 

 

The effect of the provision:  

462. Clause 80 allows provision that may be made by order, regulations or rules made by 

statutory instrument to be made by any other of those forms of legislation made by statutory 

instrument. It would allow several powers to be exercised together to make a single 

instrument. 

 

463. Subsection (2) of clause 80 makes it clear although the clause allows for the 

combination of different kinds of subordinate legislation it does not otherwise affect the 

procedure for making an instrument. 

 

464. Clause 80 may be used in relation to statutory instruments.  It does not cover 

Scottish statutory instruments, Northern Ireland rules or statutory instruments made by the 

Welsh Ministers.  

 

Clause 81: Ambulatory references to international shipping instruments 

Power conferred on:                    Her Majesty in Council and/or Secretary of State 

Power exercised by:                     Orders/Regulations made by statutory instrument  
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Parliamentary procedure:            Varies (as explained further below) 

Introduction 

465. This clause amends the Merchant Shipping Act 1995 so that the powers to make 

secondary legislation wherever they appear in that Act can be exercised so as to provide for 

a reference in the legislation to an international agreement to be interpreted as a reference 

to the agreement as modified from time to time.  

 

466. The current practice of implementing international maritime conventions, and regular 

changes to them, by means of a mixture of primary and secondary legislation has resulted in 

a complex regulatory structure that is confusing to industry and the regulator alike. It is also 

time consuming and resource intensive, leading to delays in implementation – which in turn 

can result in ships being challenged during inspections in foreign ports leading to delays and 

inconvenience to UK ships. 

 

467. The clause has been designed to address these issues by making it possible to 

streamline the incorporation of the provisions of international maritime conventions so that, 

where it is considered appropriate to do so, the government would not need to make further 

secondary legislation or publish any other regulatory document in order to give effect to 

changes to international obligations and standards; changes to the text of an international 

agreement would be automatically incorporated into UK law in the circumstances specified in 

the secondary legislation. 

 

468. This power is exercisable in relation to England and Wales, Scotland and Northern 

Ireland. 

The effect of the provision 

 

469. The clause provides that the existing powers to make secondary legislation 

contained in the Merchant Shipping Act may be exercised so as to make ambulatory 

provision.  It is not proposed to consider each of the individual powers to make subordinate 

legislation affected, which are subject to different parliamentary procedures; some of which 

already allow what are in effect ambulatory references to be made in certain circumstances.   

Justification of the delegation 

470. The principle of allowing ambulatory references in legislation is now well established 

most notably in paragraph 1A(1) of Schedule 2 to the European Communities Act 1972 

which was added by section 28 of the Legislative and Regulatory Reform Act 2006. 

 

471. International instruments in the marine sector such as SOLAS (the International 

Convention for the Safety of Life at Sea) and MARPOL (the International Convention for the 

Prevention of Pollution from Ships) are often of a highly technical nature specifying 

standards of construction, equipment and procedures that must be complied with.  Because 

of the international nature of shipping operations once a provision comes into force it must 

be complied with by the UK shipping industry where it operates in the territorial waters of a 

signatory country, irrespective of whether the UK has incorporated the relevant requirements 
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into its domestic law.  In addition, once the UK has become a party to an international 

instrument which has come into force it is under an obligation to apply the terms of that 

instrument both to its own ships and, usually, to ships of other nations operating within its 

jurisdiction.   

 

472. In some cases therefore, allowing a change to an international instrument to take 

effect through the operation of an ambulatory reference in the manner proposed in this 

clause represents the most timely and cost effective method of providing certainty to the 

industry and allowing the UK to comply with its international obligations. 

Justification of the level of parliamentary scrutiny 

 

473. As far as the exercise of delegation conferred by the making of the ambulatory 

reference itself is concerned this will only be possible where there is an existing power to 

make secondary legislation.  The level of scrutiny appropriate to the subject matter of such 

legislation will have already been considered by Parliament and the department sees no 

reason why, if an ambulatory reference is to be included in such legislation, that there should 

be any change to the level of scrutiny.  In a number of cases, particularly where the purpose 

of the legislation is to incorporate changes to the text of an international instrument, the 

secondary legislation is subject to the affirmative procedure.  Parliament will, in almost all 

such cases, have the ability to consider the instrument containing the ambulatory reference 

under either the negative or affirmative procedure. 

 

474. There is a further consideration which is that in most circumstances a change to UK 

law taking effect as a result of the operation of the ambulatory reference will only take effect 

following a change to an international agreement which will have been agreed to by the UK 

government and which will already have been notified to Parliament. The only instances 

where this will not be are cases where the international instrument contains a process 

whereby supplemental provision can be made through the issue of a code or a standard or 

changes can be made to the terms of the instrument through the so called tacit acceptance 

procedure whereby a change becomes effective and binds all the signatories of the 

agreement once a certain number of signatories have agreed.  However, in both cases the 

possibility of such changes being made without the further need for the explicit approval of 

the UK government was already present when the decision was made to accede to the 

agreement so this should not of itself demand additional scrutiny. Moreover, the type of 

change made via adoption of a code or use of the tacit acceptance procedure is usually 

incremental, technical, and developed in close consultation with industry stakeholders. 

Clauses 83-86 – Growth Duty 

 

475. Clauses 83 to 86 of the Bill contain two delegated powers.  The first power, in clause 

84(1), enables a Minister of the Crown to specify, by order, the regulatory functions to which 

the duty to have regard to the desirability of promoting economic growth (clause 83) and the 

duty to have regard to any guidance issued (clause 85(3)) apply.  The second power, in 

clause 85(1), enables a Minister to issue, and from time to time revise, guidance in relation 
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to the exercise of the growth duty. 

 

Devolution 

476. The powers are exercisable in relation to England and Wales, Scotland, and 

Northern Ireland only in relation to matters which are not devolved Welsh matters or are not 

transferred to Northern Ireland, or which, as regards Scotland, are reserved. There is an 

express carve out (in clause 84(3)) for devolved matters.  

 

Clause 84: power to specify regulatory functions to which the growth duty applies  

 

Power conferred on:  A Minister of the Crown 

 

Power exercised by:  Order made by statutory instrument 

 

Parliamentary procedure:  Affirmative  

 

 

Introduction 

477. The power in clause 84(1) enables a Minister of the Crown to specify, by order, which 

regulatory functions are those to which the growth duty in clause 83 and the duty to have 

regard to guidance in clause 85 apply.   

 

478. The functions which can be specified by order are those defined in clause 84.  They 

include functions exercisable by or on behalf of the Crown (clause 86(2)). 

 

479. Before making an order under clause 84, the Minister must consult any person 

whose functions are to be specified by order and such other persons as he considers 

appropriate.  An order made under this power must be made by statutory instrument and it is 

subject to affirmative procedure. 

 

Justification of the delegation 

480. It is appropriate to specify regulatory functions by order to allow flexibility to add or 

remove functions where a new regulator or new regulatory functions are created. 

 

Justification of procedure and precedent 

481. The procedural requirements for specifying regulatory functions that are subject to 

the growth duty are broadly similar to the requirements for specifying regulatory functions 

that are subject to the duty to have regard to the better regulations principles and a statutory 

code of practice which are set out in section 24 of the Legislative and Regulatory Reform Act 

2006, namely that: 

 The Minister must consult with persons whose regulatory functions are to be specified 

in the order, and others as the Minister considers appropriate; 
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 Following consultation, the draft order must be laid before Parliament, and is subject 

to the affirmative resolution procedure.   

482. The department considers that clause 84 provides a significant safeguard in relation 

to the growth duty as it will provide Parliament with the opportunity to debate and approve 

which particular regulatory functions will be subject to the growth duty. 

Clause 85: power to issue guidance on the growth duty 

 

Power conferred on:  A Minister of the Crown  

 

Power exercised by:   Issuing guidance and bringing it into force by order made by statutory 

instrument 

 

Parliamentary procedure:  Guidance may not be issued unless a draft has been laid 

before Parliament and approved by a resolution of each House; an order bringing the 

guidance into force is not subject to any parliamentary procedure  

Introduction 

 

483. Clause 85(1) contains a power enabling a Minister of the Crown to issue from time to 

time guidance to which persons must have regard when exercising the growth duty under 

clause 83(1). 

 

484. Clause 85(2)(a) and (b) provide that this guidance may concern:  

a. the ways in which regulatory functions may be exercised so as to promote 

economic growth; and  

b. the ways in which compliance with the growth duty can be demonstrated. 

Justification of the delegation 

485. It is common for statutory guidance to be issued in a document rather than being set 

out in legislation, as this is more flexible.  It will enable the Government to respond quickly to 

the experiences of those exercising the growth duty in practice and it will ensure that the 

guidance can be tailored to the needs of different sectors.   

 

Justification of procedure and precedent 

486. The department recognises that the duty to have regard to the promotion of 

economic growth is potentially wide-ranging and there are therefore rigorous consultation 

and scrutiny requirements that will apply to the exercise of this power.    

 

487. The procedural requirements for issuing guidance are substantially the same as the 

procedural requirements for issuing a statutory code of practice in relation to the exercise of 
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specified regulatory functions which are set out at section 23 of the Legislative and 

Regulatory Reform Act 2006.  The requirements are that: 

 Where a Minister proposes to issue or revise guidance, he must prepare a draft of the 

guidance (or revised guidance); 

 The Minister must consult on the draft guidance with persons appearing to him to be 

representative of those exercising specified regulatory functions pursuant to clause 83, and 

others as the Minister considers appropriate; 

 Following consultation, if the Minister decides to proceed with the draft, either in its 

original form or with modifications, the draft guidance must be laid before Parliament and 

approved by a resolution of each House.   

488. No parliamentary procedure is required for the making of an order bringing the 

guidance into force. An order bringing guidance into force is similar to a commencement 

order and it is not usual for commencement orders to be subject to parliamentary procedure. 

 

Clause 87: consequential amendments, repeals and revocations  

 

Power conferred on:   The Secretary of State 

Power exercised by:   Order made by statutory instrument 

Parliamentary procedure:  Affirmative for orders which amend, repeal or revoke  any 

provision of primary legislation; negative for other orders.  

 

Introduction 

489. The purpose of clause 87 is to enable the Secretary of State to use delegated 

legislation to make such provision as is appropriate in consequence of the Act. Such 

provision may include transitional, transitory or saving provision, and amendments, repeals, 

revocations or other modifications of any provision of primary or subordinate legislation.  

 

490. This power is exercisable in relation to England and Wales, Scotland and Northern 

Ireland.  

 

Devolution 

 

491. This power is exercisable in relation to England and Wales, Scotland and Northern 

Ireland and includes power to amend legislation passed or made by the devolved 

legislatures. Any amendments would, however, be consequential on other provisions of the 

Bill. Where a legislative consent motion is necessary this has been agreed or is subject to 

ongoing discussions.  
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The effect of the provision 

492. This is a standard clause which provides a mechanism for amending legislation 

which needs to be changed in consequence of the Act.  

 

Justifying the use of delegated legislation 

 

493. The Bill includes many of the consequential amendments of primary legislation that 

will be needed as a result of the substantive provision being made by the Bill, although some 

further consequential amendments of primary legislation may need to be made.  

 

494.  In addition, consequential amendments of subordinate legislation will be needed.  It 

was decided that (in the majority of cases) it would be more appropriate to deal with these 

amendments through an order making power, rather than on the face of the Bill. 

 

Justifying the level of parliamentary scrutiny  

495. Where the order making power is to be used to amend, repeal or revoke primary 

legislation, the affirmative procedure was considered appropriate. This is in accordance with 

normal practice. In other cases, it was considered that the negative procedure is appropriate.  

Clause 87 deals with changes which need to be made in consequence of the substantive 

provisions in the Bill. The policies behind the substantive provisions will already have been 

debated and approved.  

 

 

Clause 90: Commencement 

 

Power conferred on: The Secretary of State 

Power exercised by: Order made by statutory instrument 

Parliamentary procedure:  None 

 

Introduction 

496. Clause 90(5) provides that, unless otherwise specified by clause 90, the provisions of 

the Act will come into force on such day as the Secretary of State may by order appoint. 

Clause 90(8) provides that an order may appoint different provisions for different purposes. 

Clause 90(7) provides that the Secretary of State may by order make such transitional, 

transitory or saving provision as he or she considers appropriate in connection with the 

coming into force of any provision of the Act.   
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497. This power is exercisable in relation to England and Wales, Scotland and Northern 

Ireland.  

 

The effect of the provision 

498. This is a standard clause which provides for the commencement by order of 

provisions whose commencement dates cannot be identified on the face of the Act; and for 

any transitional, transitory or saving provision to be made in consequence of the 

commencement order or in connection with the coming into force of a provision other than by 

a commencement order.   

 

Justification of the delegation  

499. For various reasons it has not been possible to identify all commencement dates on 

the face of the Act. The use of delegated legislation allows for commencement at an 

appropriate time.  

 

Justification of the level of Parliamentary Scrutiny 

500. It is standard for commencement provision to be subject to no parliamentary 

procedure. The substantive policy will already have been debated and agreed.  
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