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Written evidence from Jonathan Boot (EV 01) 

The White Paper is flawed in many respects it is not reforming the Lords it is abolishing it to 

keep the Deputy Prime Minister happy. The Government should drop the White Paper and 

 Bill. The House of Lords works very well at 

present, in fact better than the House of Commons. Therefore the composition of the Lords 

should stay as an all appointed house and have no element of election in it, this also means 

the removal of the Hereditary Peers from the house. If only this Government like previous 

ones would realise if it ain . A strong democracy can work well with a 

mixed element of elections and APPOINTMENS!!! If the Bill goes ahead and the Lords 

becomes a senate (an awful word), it would be more expensive to lose its experienced and 

professional members, become more partisan, cost more and deliver a much worse service. In 

addition the Government is taking the parliamentary conventions and throwing them in the 

bin. Think again withdraw the White Paper and Joint Committee and go ahead with the Steel 

Bill. 

22 July 2011 
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Written evidence from Vernon Bogdanor (EV 02) 

London. 

1. The preamble to the Parliament Act of 1911, which has no force in law, made three 
statements.  

Ʒ The first was that `it is expedient that provision should be made for regulating the 

Parliament Act. 

Ʒ The second was that `it is intended to substitute for the House of Lords as it at present 
exists a Second Chamber constituted on a popular instead of hereditary basis, but 

was an 
aspiration. 

Ʒ The third was that `provision will require hereafter to be made by Parliament in a 
measure effecting such substitution for limiting and defining the powers of the new 
Second Chamber, but it is expedient to make such provision as in this Act for 

consequence of the aspiration being fulfilled. 

2. The first statement deals with powers, the second with composition, while the third 
recognises that powers depend upon composition. 

3. The 1911 and 1949 Parliament Acts dealt solely with powers. The 1911 Act provided for 
the first time, statutory regulation of the powers of the House of Lords. The 1949 Act reduced 
the delaying power. Neither the Liberal government in 1911 nor the Labour government in 
1949 sought to rationalise the composition of the Lords. They did not want a chamber which 
might prove even more effective in frustrating the wishes of an elected government than the 
hereditary chamber had been. 

4. More recently, however, reformers have concerned themselves with composition, as with 
the Life Peerages Act of 1958 and the House of Lords Act of 1999, removing all but 92 of the 
hereditary peers from the House of Lords. 

5. The draft bill seeks to reform solely the composition of the Lords, and not its powers. s2 of 
the draft bill provides that; 

in any other provision of this Act, 

(a) affects the status of the House of Lords as one of the two Houses of Parliament, 

(b) affects the primacy of the House of Commons, or 

(c) otherwise affects the powers, rights, privileges or jurisdiction of either House of 

 
6. This assurance was reiterated in the House of Commons by Nick Clegg, the Deputy Prime 
Minister, on 17th May, col. 160. He insisted that `powers should remain the same and as long 
as the mandate, the electoral system and the terms of those elected in the other place are 
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the White Paper on Lords reform declares that `The Government believes that the change in 
composition ought not to change the status of that chamber as a House of Parliament or the 

 

7.  But, in the House of Lords, on the same day, Lord Strathclyde, the Leader of the Lords, 
took a different view, declaring thatcol. 1277 `There is a rationale for an elected House. It 
is to give legislators in this House the authority of the people who would elect them, to make 
the powers of this House stronger and to make this House more assertive when it has that 
authority and the mandate of the people. The noble Baroness said that it would have more 
political power and I think that is right. It is one of the essentials of doing this. All of us who 

col. 1279, `it would 
mean a more assertive 
since col. 1282 `when a second Chamber took a decision with the backing of the electorate it 
would be more authoritative and would have greater impact on another place and on the 
Government o col. 1283 `with an elected Chamber the relationship 

 

8. Who is right Nick Clegg or Lord Strathclyde?those who wish to reform the Lords seek 
to introduce the principle of direct election. This is bound to give greater legitimacy to the 
second chamber, just as, when direct elections to the European Parliament were introduced in 
1979 that Parliament gained greater legitimacy and became more assertive, until it now has 
the power of co-decision on most legislation emanating from the European Union. Yet 
reformers do not want the second chamber to have too much legitimacy or too much power 
since that might threaten the primacy of the Commons.  

9. The draft bill seeks to resolve this conundrum by severely qualifying the principle of direct 
election. It proposes for members of the second chamber: 

(i) An elected term of 15 years. 

(ii)  Staggered elections. 

(iii)  A prohibition on re-election. 

(iv) A prohibition on members of the new second chamber from standing for election to 
the Commons for at least one full term after their term in the second chamber ends. 

(v) Retention of an appointed elementeven though in a predominantly elected 
chamber, any vote carried by the appointed members may come to seem as less 
legitimate than one carried by the elected members.  

(vi) A different method of electionproportional representation rather than first past the 
post. There are, of course, many who believe that proportional representation yields 
greater legitimacy than first past the post. Paul Hayter, Clerk of the Parliaments, told 
the Joint Committee on Conventions of the UK Parliament, `it can be argued that the 
greater the proportion of elected members the stronger the mandate. If the Lords were 
elected by a proportional system they might even claim a sup 1 It is odd 

                                                      

 

1 HL 265-II, HC 121-ii, p. 84, para. 33. 
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that the chamber to which the government is accountable will be elected by a less 
representative system than the chamber intended to scrutinise and revise legislation. 
Perhaps supporters of proportional representation will come to propose a 100% 
elected second chamber so that they can then call for the Commons to be abolished!  

10. These six provisions are intended to qualify the legitimacy of the reformed second 
chamber. But, at the same time, they qualify its accountability. Part of the purpose, after all, of 
having elections is to be able to remove representatives who prove unsatisfactory. That is not 
possible in the case of a representative elected for a single 15 year term who cannot stand 
again. In addition, the more the provisions for election to the second chamber are hedged 
with restrictions, the less will people of ability be willing to stand for election. Thus, although 
the members of the new second chamber will claim democratic legitimacy when they 
confront the Commons, they will lack one important element of such legitimacy, viz. 
accountability.  

11. Is it possible to adopt the principle of direct election and yet preserve a second chamber 
one 

 

12. The Joint Committee on the Conventions of the UK Parliament took the view that it was 
not possible. It stated in para. 61 of its report, `if the Lords acquired an electoral mandate, 
then in our view their role as a revising chamber and their relationship with the Commons, 
would inevitably be called into question --- should any firm proposals come forward to 
change the composition of the House of Lords, the convention between the houses would 
have to 2 

13. Nick Clegg, in introducing the draft bill, declared that the primacy of the Commons was 
assured through the Parliament Acts. But the Parliament Acts have been used very rarely. The 
1911 Act was used only three times. The 1949 Act has been used only four times. In any case, 
the Parliament Acts do not apply to secondary legislation, on which the Lords retain an 
absolute veto. Despite this, the Lords hardly ever reject secondary legislation. That is because, 
by convention, they defer to the elected chamber. 

14. The Lords have acted with restraint since 1911, not primarily because of the Parliament 
Acts, but because of convention. Until recently, at least, the Lords have felt bound by the 
Salisbury convention, which provides that they should not reject legislation foreshadowed in 

chamber would have their own election manifestoes, and would claim a mandate based on 
those manifestoes. The Salisbury convention would be gravely weakened. It might well not 
survive. 

15. An alternative rationale for the primacy of the Commons is that the government of the 
day enjoys the confidence of the elected chamber. But, with an elected second chamber, it is 
always possible that the government, while enjoying the confidence of the first chamber, 
might not enjoy the confidence of the second, the chamber elected by the more representative 
electoral system. 

                                                      

 

2 HL 265 and HC 1212, 2006. 
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16. The conventions regulating the relationship between the Lords and the Commons are 
unlikely to survive an elected chamber. The third paragraph of the preamble to the 1911 

basis, new proposals would be needed `for limiting and defining the powers of the new 

 

17. The reason is clear. Proposals to limit the power of the new second chamber would 
commit the absurdity of giving an elected chamber less power than the current unelected 
House. As Lord Strathclyde said on 17th 
Chamber should have less power than an appointed House, that would begin to look 

, the weaker the powers, the more difficult it would be to secure people 
of ability prepared to stand for election. It is often said that it is difficult to secure good 
candidates for local government because local authorities have been denuded of so many 
powers. There might be the same difficulty with a directly elected second chamber which is 
denuded of its powers. 

18. Direct election, however much the principle is qualified, is likely to make the second 
chamber more powerful. The upper house would become an opposing rather than a revising 
chamber. When the Lords earlier this year sought to hold up the Parliamentary 
Constituencies and Voting bill, one commentator complained that it was acting like an 
elected chamber.  

19. The preamble to the Parliament Act was inserted largely to mollify the Foreign Secretary, 
Sir Edward Grey, who favoured an elected selected chamber. But the Liberals seem to have 
regarded the Act as a final settlement of the relationship between Lords and Commons. Lord 
Carrington, President of the Board of Agriculture in the Liberal government, wrote in his 
diary in 1911 `We have won, and the battle is firmly over. I firmly believe the House of Lords 
as it exists is safe for another 80 years. There is no real interest in the country with regard to 

3 [My emphasis] That was a perceptive verdict. Certainly the 
Liberal government made no attempt to fulfil the intentions of the preamble. As Halevy says, 
the Liberals `preferred limiting the powers of the House of Lords to a 4 
How wise they were. For governments that have sought to reopen the issue have been 
compelled to grapple with a question which has no answer, namely how, in a non-federal 
state, the electorate is to be represented in two different ways in two different chambers.  

20. In 1999 a collection of essays on second chambers, entitled Senates, was published. In the 
introduction to the essays the editors declared that second chambers are `essentially 

5 By this they meant that few democracies were content with their 
second chambers, and that many were engaged `in an apparently incessant dialogue about 

appeared to them `to be almost unique in having no campaign that seeks to reform the upper 

                                                      

 

3 Quoted in Christopher Ballinger, An Analysis of the Reform of the House of Lords, 1911-2000, Oxford D. Phil. Thesis 2006, p. 98.  

4 Elie Halevy, History of the English People in the Nineteenth Century, vol. vi, Ernest Benn, 1952, p. 318.  

5 Samuel C. Patterson and Anthony Mughan, eds. Senates: Bicameralism in the Contemporary World, Ohio State University Press, 1999, p. 
338. 
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a vigorous campaign to reform the Bundesrat, the German second chamber, which, it is 
argued, has served to block necessary labour market and social security reforms. Indeed, one 
of the key proposals of the Grand Coalition, led by Angela Merkel, which ruled Germany 
after 2005, was to reform the Bundesrat as part of a wider reform of the German federal 
system. 

21. The reason why so many countries are unhappy with their second chambers is that there 
is a problem of a very fundamental kind in creating a second chamber in a modern 
democracy, especially in a non-federal state. A second chamber needs to be based upon an 
alternative principle of representation to that embodied in the first chamber. But what is that 
principle to be? How can the same electorate be represented in two different ways in two 
different chambers? The first chamber, to which of course a government in a parliamentary 
state is responsible, represents the principle of individual representation. What alternative 
principle should the second chamber represent? In the 19th century, in a pre-democratic age, 
it was not too difficult to find such a principle. Many second chambers, including the House 
of Lords, exemplified the principle of giving special representation to the claims of heredity or 
the claims of the landed interest. But a rationale of this kind is of course quite unacceptable 
today.  

22. The problem seems easier to resolve in a federal state than in a unitary state, but Britain of 
course is not a federal state. Even so, in most federal states, second chambers represent less 
the interests of territory than the interests of the political parties which are strong in a 
particular territory. In Australia, for example, the Senate represents less the interests of the 
Australian states than of the state parties. A Senator from New South Wales sees herself less as 
a representative of New South Wales than as a representative of the Liberal or Labour parties 
in New South Wales, and votes, in general, in accordance with the party whip. In almost every 
democratic legislature, party rather than territory predominates.  

23. When the Senate in Australia is controlled by the opposition, it acts as a forum for the 
opposition. That was what occurred in 1975 when the Labour government introduced two 
appropriation bills into the Senate, which was controlled by the opposition, Liberal party. The 
Senate voted that the bills not be further proceeded with until the government agreed `to 

disagreement between the two chambers can be resolved, under s 57 of the Australian 
constitution, through a double dissolution, a weapon that is not available to a British 
government. But Prime Minister, Gough Whitlam refused to dissolve, and was in due course 
dismissed by the Governor General, precipitating a constitutional crisis whose effects 
continue to resonate to this day.  

24. The crisis of 1975 in Australia was of course a unique event, but, since then, the Senate, 
which is elected by proportional representation, has often been controlled by minor parties. 
The former Prime Minister of Australia, Malcolm Fraser, has argued that the Senate `is 

6 Under the premiership of Kevin Rudd 

                                                      

 

6 Quoted in John Senates, p. 100. 
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from 2007 to 2010, the Senate blocked the gove

away from a key election commitment on climate change.  

25. In the United States, there is the risk of gridlock when the Presidency and Congress are 
controlled by different parties. In Australia, there is the risk of gridlock when the House of 
Representatives and the Senate are controlled by different parties. In Britain, there would be 
the risk of gridlock between the Commons and the Lords, and the country would become 
more difficult to govern. 

26. In Australia, if a double dissolution does not resolve a deadlock, it can be resolved by 
means of a joint sitting in which the House of Representatives, as the larger of the two 
chambers, will normally be able to outvote the Senate. The need for similar machinery might 
prove even more necessary in Britain since, by contrast with Australia, the government is 
unable to dissolve the second chamber. But joint sittings of the two chambers, or, more likely, 
of delegations from the two chambers, to achieve a compromise on government legislation, 
might create, in effect, a third chamber of parliament. Decisions would be reached through 
negotiations between representatives of the two chambers in a forum remote from public 
scrutiny. There would be a danger of buck-passing and avoidance of clear accountability. In 
any case, the public would be kept at bay from the decision-making process. Therefore, 
paradoxically, a directly elected second chamber could prove a retrograde step from the point 
of view of democratic accountability by further insulating parliament from the voter. 

27. The Australian example is typical of directly elected second chambers in that its Senate 
provides a home for a second set of professional politicians differing in hardly any respects 
from those sitting in the House of Representatives. Many criticize the House of Commons as 
being too dominated by the party whips. In a reformed second chamber, however, the 
constraints of party discipline might be even stronger since the constituencies will be so much 
larger than those of the House of Commons, and so personal contact between voter and 
member will be minimal. That will make it difficult for voters to ensure accountability, even 
apart from the fact that there is no incentive for members elected for a single fifteen year 
term, to make themselves accountable. There seems indeed little public demand for a second 
chamber composed primarily of party politicians of a similar type, but perhaps of less ability, 
than those who sit in the Commons.  

28. In addition, a directly elected second chamber would introduce the West Lothian 
question into that chamber. It would be asked why Scottish elected peers should be able to 
vote on English laws when English peers could not vote on Scottish laws on domestic matters, 
since these had been devolved to the Scottish Parliament. A directly elected second chamber 
could, therefore, give added momentum to the centrifugal forces seeking to pull the United 
Kingdom apart. 

29. The Lords as at present constituted evades all of these dilemmas since, not being elected, it 
can make no claim to be a representative chamber, and therefore can never challenge the 
primacy of the Commons. It can ask a government to think again, but it cannot check a 
determined government with a firm majority. Perhaps one should not ask for more from a 
second chamber than this. 
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30. There are, then, very good reasons why no government since 1911 has been able to fulfil 
the aspiration expressed in the preamble to the Parliament Act. These reasons are inherent in 
the logic of parliamentary government. A government seeking to tamper with that logic does 
so at its peril. 

23 July 2011 
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Written evidence from Roger S. Fitzpatrick (EV 03) 

The Governance of the United Kingdom Shall rest in a Parliament of two houses, of which 

the House of Commons shall provide a Government, and the House of Lords an 

Administration. 

Neither house shall determine the proceedings of the other nor duplicate its acts. Differences 

between the two houses outstanding after sixty days shall be subject on pain of Crown 

dissolution to plebiscite of the electorates of both, funded equally. Dissolved house business 

may be continued at Crown discretion pending election. 

The membership of each house shall be by secret ballot of the qualifying population of the 

United Kingdom determined by each at intervals not greater than five years to the number of 

one member representing not less than one hundred thousand voters. The ballot for each 

house shall not be held nearer than five hundred days to, nor cause delay to, the ballot for the 

other. 

The House of Commons shall determine and govern by Royal consent the constitution and 

affairs of state of the United Kingdom representing the people: shall attend the Crown, shall 

provide for the Defence of the Realm, conduct Foreign Relationships, determine the Law of 

the Land, provide for National and border security, Customs and excise, Police and Local 

Government, shall provide Courts of Justice and Prisons, and shall operate and audit by Civil 

Service such other governmental function as it determines from time to time may most 

efficaciously be carried out by national enterprise. The acts of the House of Commons shall be 

funded by the Exchequer form such direct and indirect taxes on the person and enterprises of 

the United Kingdom as it deems fit. 

The House of Lords shall determine and administer under Royal consent and on behalf of the 

people the national services of the United Kingdom: shall provide a Health service, social 

service, Probation service, Pension service, Care service, Hospice service, mail, Information 

and Broadcasting services, Census and Housing services, Transport, Industrial , Planning and 

Local services and shall administer and audit by Civil Staffing such other national services as 

it determines from time to time may most efficaciously be carried out by national enterprise. 

The activities of the House of Lords shall be funded by Revenue from such direct and indirect 

levies in national insurance on the persons and enterprises of the United Kingdom as it 

deems fit. 

26 July 2011 
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Written evidence from Christopher Hartigan (EV 04) 

Introduction  
31. I am a member of the public with an interest in constitutional matters and Lords Reform 
in particular. I hope that my views will be considered by the committee and be found useful.  

Representation of the people 
32. In a modern democracy it is important that those who make the laws of the land should 
be the best people for the job. The principle that those who exercise power over our lives must 
be directly elected, some say, is a good principle. However I think such things should be taken 
case by case. Elected Mayor, Judges, police commissioners and now elected peers! Ministers 
of the Crown are not directly elected to exercise power but can still claim legitimacy and peers 
can also have that status without being directly elected.  

33. The House of Lords performs its work well because of its makeup and independence but 
the government says it lacks sufficient elective democratic authority. The House of Lords and 
its existing members have served the country with distinction. Reform of the House of Lords 
has been on the agenda for more than 100 years it is said. But, considerable progress has been 
made in that time and nothing better has been found to replace it which remains true. The 
Government should be committed to cooperating with progress on these issues so that the 
House of Lords may be strengthened and may better serve and reflect the wider nation as a 
whole.  

Elected/Appointed Peers / Patronage 
34. I have watched with interest recent debates in the Lords on the purpose and reform of the 
House of Lords and it became clear that direct elections would destroy the foundations and 
valued functions of the House and that there was nothing better being proposed that could 
effectively take over its functions. An elected Senate is a very different institution and would 
probably need its function to be codified, a task which many believe would be almost 
impossible. Evolutionary reform allows the house and its functioning to continue to work. An 
elected house would cost many millions of pounds and would not produce the quality of 
service we receive from our present arrangements. I and many other people believe that an 
elected or partially elected House of Lords is not the best way to serve the British people or 
our Constitution. 

35. Appointed peers allow a degree of party representation and a working availability together 
with a treasure of expertise and experience to be at the service of the nation. Threat of 
appointment of peers was used to force the 1911 Parliament act through. Today the 
government is appointing large numbers of peers under the name of rebalancing party 
numbers making the house more party centred. Such numbers are exacerbating the need for 
reform and it is more likely to cause the capsize rather than the rebalancing of the house. 
Patronage is seen by many as the executive influencing the legislature. It is already a part of 
the systems we have to live with. A person who even stands for election is subject to it. It is a 
concern in an appointed House. Most of it is clear and above board. The situation may be 
improved and safeguarded by such measures as the 
creation of a statutory appointments commission. 
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Complementing the House of Commons 
36. The House of Lords works and makes an essential contribution to our way of 
life. Continuity and change are the hallmarks of the successful elements of the British 
Constitution. 

37. The House of Commons is rightly the primary chamber because it is directly elected. The 
Queens ministers in a Government are not elected but are legitimate when supported 
numerically by the elected House Commons. This Might Change if there were two elected 
houses. Others hold power and are legitimate by appointment by proper authority like judges 
and peers etc. To increase peers legitimacy without challenging the primary authority it is 
necessary only to make them better reflect the will of the people expressed at the general 
election. Peers and MPs have differing functions and should complement each other not be in 
conflict. The House of Lords works well and should be enhanced not be abolished in favour 
untried and unbalancing theories. I do not believe that an elected or partially elected House of 
Lords is in the best interests of our British Constitution or the British people. It is also clear 
that this is the view of 80% (approx} of members of that house. 

Effects of Draft Lords Reform Bill 
38. This, in reality, is a draft bill for abolition of the House of Lords and its replacement by a 
Senate and this does not reflect the will of either House or the people and will only happen by 
party whipping and the use of the Parliament act of 1911. Is this really how the mother of 
parliaments should act? Major reform has not been successful in the past because it may well 
destroy the effectiveness of the House of Lords and make it a party political house subject the 
press

th June 2010.  

39. The draft bill will change the House of Lords from a place where it was desired that no 
one party will have a majority to one that is dominated by party politics as is the commons 
and where whips hold sway. Directly elected Senators would rightly claim direct 
representation from the people and rightly demand proportionate power. They might well be 
elected upon a manifesto the same as the commons, if so how can they freely scrutinise and 
revise what they have been elected on. If not their mandate puts them in legitimate opposition 
to commons members in overlapping constituencies. This is a recipe for conflict or 
subservience. Senators would have constituents to represent. (to whom they will not 

and are accountable. It might be argued that this conflict 
who know who they are or what they do! Constituencies for Senators are merely a 
convenience to elect individuals using PR and has no other real practical value but has many 
drawbacks. 

Who would Senators be? 
40. Who would new Senators be? It is thought second rate professional politicians, possibly 
with ambitions to go to the commons or wanting to make a name for themselves but very 
different from current peers. Most current peers are ideal for their scrutiny and revising role, 
even those who were professional politicians before already have a track record of valued 
public service. These are not people who are seeking career opportunities or people who can 
be manipulated by the powers that be but those with wisdom and experience that are already 

people would be lost to the nation and our constitution badly damaged. 
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Accountability 
41. One of the reasons put forward for having an elected house is accountability. With a 
single fifteen year term they will never face the electorate again. Senators would not be 
accountable at all except perhaps to the much more powerful whips and the various 
enticements they use to get there business through in an increasingly party focused house. 
Were electoral terms to be changed there remains the problem of how they would remain 
independent of party electoral influences and how they could be really be accountable to the 
people in such enormous constituencies etc. 

Why a Draft Lords Reform Bill 
42. There are those in the past who on principal wanted to see the Lords Abolished like 

t, have prevented radical reform. 
However this draft bill is the product of political expedience by those with a, reform for 
reform sake, agenda and have a desperate PR political agenda too. These proposals will not 
improve, in fact it, will worsen the quality of law making in our parliament. These reforms are 

be seen to be doing something, a blatant attempt to find grounds for actions that are 
groundless. One would probably not invent what we have but it is ours and it has evolved to 
fit us and can continue to do. Why would we want to change it for a nice sounding, ill fitting, 

e of checks and 
balances and cannot work in the way that has been fruitful for us.  

No Call for Lords Reform 
43. This Draft bill, in this form, will not pass without using the Parliament Act 1911 and to 
use it would be supreme folly. I fear that the Salisbury Convention would not hold either. 

44. However very valuable evolutionary change has already take place. Today there is no real 
clamour for Lords reform. In past decades the lords has become quite popular because of its 
stance of individual freedom and its wisdom in rejecting knee jerk reactions, political dogma 
and expedience. It is esteemed and thought to do a good job by parliamentarians and the 
people. The government are afraid even to let the lords own self reform bill pass, the Steele 
bill, as the fig leaf of their reforms demand would probably blow away. 

Manifestos 
45. The fact that elections were mentioned in the three manifestoes does not mean it is the 
settled view of a party, it is not, or the majority of members of a party agree with it or that the 
electorate want it either. It can be said that the fact that it was in three manifestos makes it 
clear that the people had no choice. It should also be remembered all three parties LOST the 
election. The Conservative proposal being the weakest of the three. There is no valid 
argument for an elected House of Lord from the manifestoes. If the government believe this is 
the will of the people then it should proceed on a free vote of their representatives or hold a 
constitutional referendum before such important changes are made. 

Steele Bill 
46. A majority of Lords recognise that there does need to be evolutionary reform even though 
they may each have a varying view of what might be done. The House of Lords has also tried 
to implement reforms itself as in the instance of Lord Steele bill, currently before the house, 
but government has not fully cooperated as might have been expected  
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47. The motion passed by the House of Lords in June 2010 should proceed full reform or at 
least be integrated into it: The motion that the House to approve or disapprove- 

(a) a scheme to enable Members of the House to retire, 

(b) the abolition of by-elections for hereditary Peers, 

(c) the removal of Members convicted of serious criminal offices, and 

(d) the creation of a statutory appointments commission. 

Aim of Draft Bill  
48. What is it that the Government draft bill seeks to achieve; continued stable conventions 
and working relationship between both houses? An electoral legitimate relationship that has 
proportional relationship with electors, a smaller house, a younger membership and possibly 
the retention of the wisdom and knowledge for which the house is rightly renowned. Lastly a 
house that works at least as well as the present one. This draft bill, as it stands, is not a vehicle 
that can deliver this and it needs fundamental revision of its first principle if it is to deliver 
any of these aims.  

49. Below is my own view of what needs to be in the bill for a revitalised ongoing House of 
Lords that delivers most of the outcomes desired by the government. It does genuinely keep 
the relationship with commons unchanged. It gives voting power to 300 existing peers, The 
concept of voting and non-voting peers is not new it was passed by the House of Lords in the 
seventies with regard to hereditary peers though opposed from the commons famously by the 
combined efforts of Michael Foot and Enoch Powel. This proposal allows all others life peers 
to remain and influence by speaking thus crossbencher expertise would remain unaltered. It 
uses the votes cast at ongoing General Elections for the Commons to be translated into a 
proportionally representative House of Lords reflecting all registered voters nationwide. This 
does not challenge or alter the relationship with the directly elected commons. With 
crossbench representation, it should fulfil the desire that no one party will dominate the 

er 
placing electoral legislative power in a smaller representative body of relatively younger life 
peers. It produces a voting body made up exclusively of Legislators while maintaining its lack 
of party pressures in the house. It maintains the existing working relationship between the 
two chambers and even reduce the overall cost of the second chamber. 

50. This genuinely enhances electoral legitimacy that the government say the house must 
have. Such a proposal taken as a whole can deliver most of what the government wants 
without destroying our constitutional checks and balances. I believe it is a better way forward 
as it gives the government almost all that it wants and stands a better chance of forming the 
consensus than the existing proposal. But the governme
too they are incompatible as are the draft bills aims with direct elections. 

Summary of the proposals 

 

Name 

51. No change 
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Size 

52. A reformed House of Lords should have 300 (400 might work better) voting members
The draft Bill allows for remaining non-voting life peers as well as 12 Bishops and 
Government Ministers sitting as (speaking only/and possibly time only) members. The 
remaining hereditary peers will no longer sit in the House or be speaking only if the Steele 
formula is followed. 

Functions 

53. The reformed House of Lords would have the same functions as the current House. It 
would continue to scrutinise and revise legislation, hold the Government to account and 
conduct investigations. 

Powers 

54.  No change to the constitutional powers and privileges of the House once it is reformed,  

55. Nor to the fundamental relationship with the House of Commons, which would remain 
the primary House of Parliament. That primacy rests partly in the Parliament Acts and in the 
financial privilege of the House of Commons. 

Electoral system 

56. The 300 voting members of the house shall be selected from existing members who are 
Life Peers, under the retiring age for voting peers and are not ministers of the Crown or 
bishops or be hereditary peers. Each party or group may submit a list of candidates for 
election in order of preference. Once selected a member may not be removed from the list or 
the position on it except by change of proportion of peers through a general election, 
voluntary resignation, reaching the retirement age, becoming a minister of the crown, failure 
to carry out duties by censure of the whole House. Should these events happen the next peer 
on the appropriate list should take their place by party or group? 

Separation of Powers 

57. It is important to be able to bring people into office by membership of the House of Lords 
while in Government and for the house to be able to hold the government to account. 
However the separation of powers is a desirable principle for a sound constitution and 
therefore government ministers should not be voting members and may be time in office 
members only if not already a peer. The Law Lords (Supreme Court Judges) should have right 
to speak in the House while in office but should be none voting only. 

Proportional Elections 

58. Elections will take place through the General Elections to the House of Commons. It will 
use the total number of votes cast for all members of the House of Commons nationwide. The 
votes shall be proportionally distributed among the parties and groups. The resultant 
proportion shall determine the number of voting peers from each list of eligible peers. The 
resulting number of peers will reflect the registered voters who voted as a proportion of all 
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register to vote. The resulting distribution of votes will give the number of peers elected 
representing the proportion of voters according to party or group who voted. 

59. The number of registered voters who voted shall then be subtracted from the number 
registered of all voters and the resulting number shall determine the proportion of voting 
Crossbench Peers and bring the number of voting peers to 300. Crossbencher peers would 
represent those registered to vote but did not vote thus completing the proportional picture. 

60. This electoral process will give a reflection of the whole nation and reflect the political 
party strengths in the General Election and allow continuing proportional representation at 
each subsequent General Election. It will also be a safeguard that no single party shall have a 
majority in the House of Lords. 

Retirement 

61. An age limit might be set for voting peers to allow for younger peers to reflect better a 
modern outlook. All other non-voting peers might follow the recently passed House of Lords 
motion upon retirement.  

Church of England Bishops 

62. There would be up to 12 non-voting places for representative bishops of the Church of 
England.  

63. And 12 mixed religious leaders of all faiths according UK population if a formula can be 
found that satisfies those groups.  

Salary and Allowances 

64. 300 (full time) voting peers) would receive a bounty and allowances. Members would also 
be entitled to receive a pension and the pension fund would be administered by the 
Independent Parliamentary Standards Authority  

65. (IPSA). 

66. All other peers would receive expenses as at present but will no longer be eligible upon 
reaching the age when a voting peer must retire, except in exceptional circumstances or due 
to special responsibilities. 

Tax status 

67. Members of the House of Lords would continue to be deemed resident, ordinarily 
resident and domiciled (ROD) for tax purposes. 

Disqualification 

68. Members of the reformed House of Lords would be subject to a disqualification regime 
modelled on that in the House of Commons. 

Sovereign 
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69. I would want to make one further point which is tha
be undermined in any way as this is at the heart of our constitution. The rights and traditions 
of the Sovereign in the House of Lords are to be respected. 

Conclusion 

70. It is my hope that the Joint committee will make wide ranging proposals that are in the 
best interest of the nation. The government may well insist upon the democratic facade 
without true regard for the best interests of the people. May I suggest that at least two 
proposals be made by the joint committee based upon direct and indirect elections and the 
people be allowed to choose between them by referendum? That is building in a truly 
democratic choice. This is an important Constitutional matter, unlike FPP V AV; It is a 
proper use of referendum. The pressure of government whips should have no part in our 
constitutional formation. If a bill is to be introduced it must also proceed on a free vote in 
both houses and not subject to the balance of power of the day. It must be a work of 
Parliament not Government.  

71. The current Draft Lords Reform Bill proposals would be a revolution tantamount to 
abolition in favour of new constitutional arrangements, nothing less, despite transitional 
arrangements, while the British way is evolution. Reform must not be driven by knee jerk 
reactions, political expedience or dogmatic despotism if the purpose and functions of the 
House of Lords are to work for the good of the people in the future. I hope that all members 
of Parliament of both Houses will not allow the executive to force its will upon them to the 
detriment of the Mother of Parliaments and the British people. 

8 August 2011 
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Written evidence from John F H Smith (EV 05) 

A Reformed House of Lords: appointed or elected? 

A response to Mark Harper MP, Minister for Constitutional Reform on the Church Times article, 

Create a House of Talents, 13 May 2011 and the Electoral Reform Society seminar on the reform of the 

House of Lords, 15 June, 2011. 

Summary 

This paper examines the case for an elected House of Lords, and the claims it could cause 

constitutional conflict between the upper and lower chambers; could create a House of 

professional politicians; could deter suitable candidates and political parties from choosing 

them; and could politicise the House. It concludes that election is not suitable and proposes an 

appointed chamber with appointments being made by specialist electoral colleges under the 

umbrella of an Appointments Commission with a wider remit. In doing this, it addresses Lord 

roposed procedures will be relatively simple to 

establish and will remove the whiff of political and prime ministerial patronage from selection 

expertise and skills, and is more fairly representative. 

1. Background 

1.1 You recently responded, via my constituency MP, Nick Boles, to my Church Times article, 

Create a House of Talents, on the reform of the House of Lords; and on 15 June addressed the 

Electoral Reform Society seminar at the House of Lords, at which I was present. I should like 

to comment upon some of the interesting points you made in both. 

the draft bill to the strategy of a largely or fully elected upper chamber. However, towards the 

end of the afternoon Lord Lowe asked a most pertinent question. He thought you had 

perception of flagging on the question of reform. He therefore asked if the proposed Joint 

unequivocal, gave some hope in that direction. I should like to follow up along this line of 

thinking. 

1.3 I suggest that in the very specific circumstance of selection for the House of Lords, 

election might not be the best method; others may be more suitable. Of course, no one would 

hose who pass 

examination and experience shows in some specific instances general statements may not 

present the whole picture. The concept of election has achieved such an elevated status that 

anyone who even wishes to examine it objectively, is looked at askance. But I feel this is 

exactly what we need to do in this case. That all three major parties supported the principle of 

an elected House of Lords in their manifestos does not automatically mean that rigorous 

thought or examination was given to the evolution of the statements, or even that it is right 

and appropriate for the situation. 
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1.4 I should therefore like to examine the case for election in this particular circumstance, and 

suggest an alternative as to how we might build on current practice to yield a result that is 

perhaps fairer and more democratic and representative. 

2. The function and composition of the House. 

2.1 The function of the House and the method of selecting its members cannot be separated. 

The House is a revising chamber, scrutinising  sometimes hastily prepared  bills coming up 

from the Commons. It is therefore a house of experts representing the skills and talents of the 

nation. Identifying such experts to carry out these tasks should be the foundation upon which 

the method of selecting members should be based. This is in stark contrast to the primary 

whom 

be distracted by other concerns, such as constituency duties. 

 

2.2 Equally important are the limitations placed on a revising chamber so that it does not 

challenge the supremacy of the elected lower chamber. In practice these limitations have 

arisen historically, and largely as a result of the House of Lords being an unelected chamber. 

They have led to the evolution of a series of control mechanisms that have gradually defined 

and refined the relationship between the two houses; the most important over the last century 

being the Parliament Act of 1911 (1949), and the Salisbury Convention.  

 

2.3 The Lords has an important role in moderating the actions of the Commons if it is 

perceived to be getting out of step with the feeling of the nation. Considering that the House 

is unelected, this function is quite intangible, but the House seems to do it very well. During 

s Conservative governments and 

huge Labour majority, even when under virtual sentence of death. Despite the calls for 

reform, the function of the House remains sound; it is the composition that needs revising. 

2.4 At the beginning of the second decade of the 21st century a Damoclean sword still hangs 

over the House and no one would claim the situation is satisfactory. Yet, while the hereditary 

peers have been removed, an equally unfair system of appointment seems to have crept in 

unnoticed over the last ten years. An increasing number of peers have been created largely 

through Prime Ministerial patronage  117 in less than a year since May 2010  

had nega  1 Yet, it can still be claimed that the 

 than in the 
2 

                                                      

 

1  House Full: Time to get a grip on Lords appointments, M Russell, (UCL, The Constitution Unit, April 2011), p. 3. 

2  Westminster, Does Parliament Work? John Garrett, 1992, p. 168. 
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broadly 
3 Lord Wakeham (10.3) admirably defined the sort of people 

we need to fill the House: breadth of expertise and experience; an ability to bring 

philosophical, moral or spiritual perspectives to bear; personal distinction; freedom from 

party domination; a non-polemical style; and the ability to take the long view. But we have to 

ask:   

3. How will an elected House fulfil these requirements? 

3.1 I should like to consider this matter under the following headings; whether election 

would: 

3.2 cause potential constitutional conflict between two houses of equal authority; 

3.3 create a House of professional politicians;  

3.4 deter suitable candidates; 

3.5 politicise the House and deter parties from choosing suitable people as candidates; 

3.6 cause distortions and unintended consequences by trying to squeeze in certain 

requirements.  

3.2 Concern has been expressed over the potential conflict, even constitutional crises, that 

might be caused between the two houses if election conferred equal authority on them. All are 

agreed this would be an undesirable situation (e.g. Wakeham, 11.6) and it has led to various 

proposals to diminish the risk: staggering elections; using a different electoral system for the 

House of Lords; appointing a percentage of members. It is claimed that staggered terms 

would mean that the second chamber could never claim an electoral mandate which was as 

contem (Wakeham 11.7); while using the Single 

would distinguish it from the more decisive political 

(Wakeham 11.7).This is mere wriggling in the face of one 

insurmountable obstacle: whatever the voting method or the timing of elections, it does not 

overcome the fact that each house will have the authority of its electorate, and if the electorate 

is the same, then so will be its authority. Staggered elections could also bring additional 

problems. Experience from the Commons has shown that when holding mid-term elections, 

the country tends to react against the party in power. Staggered elections therefore could 

easily produce an upper house antipathetic to the lower, with the risk of direct conflict 

between two houses of equal authority. (Conversely, holding elections at the same time would 

tend to produce an upper house of the same political complexion as the lower; the very thing 

we wish to avoid  the House of Lords being a pale reflection of the House of Commons, with 

the undermining of its vital role of standing up to the Commons when necessary.) Also, grave 

doubts were expressed at the ERS seminar that in the light of the result of the AV referendum, 

the chances of introducing STV for the upper chamber elections would be severely reduced. A 

                                                      

 

3  A House for the Future, the Report of the Royal Commission on the Reform of the House of Lords, (hereafter Wakeham), Cm 4534, 2000, 
Recommendation 62. 
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partially elected house brings its own problems, for as Wakeham concluded (11.7)

would be a tendency for observers to attribute greater political weight to the views and votes 

of the elected members than to those of non-  These problems would be 

circumvented if election were put aside and another method of selecting members chosen. 

3.3 The theory of election is fine, even noble, and certainly democratic; but practice does not 

always live up to theory. Because of strong party dominance in the Lower Chamber  the 

beginnings of which can be traced back to the mid-17th century  the House has evolved into 

one of professional politicians. With the moves towards universal suffrage this tendency has 

increased dramatically during the 19th and 20th centuries. This is no bad thing, for decisive 

government could not be carried on without it, but it does have an effect upon how elections 

are conducted. Elective practice has reflected the greater party control whereby the party 

machine chooses the candidate, and is often done by small party committees behind closed 

doors. Candidates tend to come from a fairly narrow spectrum of society, even narrower 

today with the relative decline of the trades unions, resulting in a House of professional 

politicians, with a preponderance of lawyers. We may vote democratically, but we are voting 

or 

Executive Summary 11; Chptrs. 3.14; 11.8) also 

points out its dangers. 

 

3.4 It is agreed that the sort of member the upper chamber is seeking is expert, non-

adversarial, not bound by party politics or simple popular messages (e.g. Wakeham: 

Recommendations 63-68), but it is this very sort of person who will be deterred by the 

elective process we know today. It needs a certain sort of person to enter the political ring to 

stand for election. Elections can be tough competitive free-for-all bouts favouring the 

combative, aggressive and politically ambitious over the quieter non-adversarial person. 

While we are seeking a wide range of skills in the Lords, these do not necessarily encompass 

political brawling. The hurly burly of the hustings will almost certainly be a deterrent to the 

sort of person the Lords is seeking, as will having to speak along party lines or simplify 

complex questions for media sound-bites  the very opposite of the qualities we need. 

Wakeham (12.7) went as far as wishing to discourage the politically ambitious from seeking a 

the desired composition of the Upper Chamber. 

 

3.5 It is almost inevitable that election will cause the House of Lords to become more 

politicised, for political parties will dominate and elections will be fought on a party political 

basis.4 Subsequently, party discipline will have a much greater hold over members than at 

present. The consequence will be that not only suitable people be deterred from standing by 

the procedures they will have to undergo to get elected, but political parties will be biased 

against choosing them. They know such candidates will fare badly against experienced 

political opponents and are not going to risk losing seats in this way. The existence of safe 

seats allows the Commons to get round this problem, and this system would almost certainly 

                                                      

 

4 Wakeham (11.8) admits as much:   
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be utilised for the Lords. However, it will decrease the number of sea

candidates, and members will be still subject to more party discipline than otherwise. One 

may justifiably ask, why build such a weakness into the system if we are thinking reform 

afresh?  

3.6.1 There have been a number of proposals as to how elections might take place for the 

Upper Chamber, but with each there come unintended consequences. For example, in an 

elected house candidates will have to stand in constituencies, and constituencies will bring 

constituency duties. Apart from setting up a potential field of conflict with the constituency 

good record plays a significant role in re-election campaigning. It is to prevent such 

considerations getting in the way of their real job that has led to the current proposal to limit 

members of the upper house to non-renewable single term 15 year appointments. Therefore, 

because of election we are at risk of losing valuable members from the upper house at the end 

of 15 years. Party Lists, using the whole country as a single constituency would solve this, but 

while overcoming the constituency problem it would detach the elected members from their 

voters. Also, after the bitter experience of the AV referendum, there is little hope the country 

would stomach such an innovation. The problem would not arise at all if another method of 

selection were chosen.  

 

3.6.2 Retaining the Anglican bishops in a completely elected House will be an anomalous blip 

and distort the situation. In an 80% elected House it will also stand out as a point of difference 

and have an influence on the size and, perhaps, the composition of the rest of the 20% 

appointed members  and that is not considering the problem of whether the bishops are to 

be part of the 20% or in addition to it. This sort of contortion in submission to outside 

pressure is allowing one small part of the system to unbalance the whole, rather than letting 

the parts flow logically from the whole. In the system proposed later in this paper Faith and 

the Anglican bishops will be an integral part of the system, rather than a distortion and 

extraneous blip.  

 

3.7 Unfortunately we are left with the conclusion that election is a mantra, conferring no 

advantage, but introducing a number of complications that will alter the nature of the house 

and have long term consequences. It will deter the very people we wish to attract, and the 

system will be biased against choosing such people. Wakeham (11.6 Very few 

independents, if any, would secure election, even using a highly proportional system such as 

Politicising of the House will detract from its expertise and 

therefore weaken its function. Already, and as noted above1, the large number of political 

appointees over the last ten years, which has dramatically increased during the last year, is 

having an effect on the quality of debate in the House.  

 

3.8 The proposals in the second half of this paper set out a system that avoids the danger of 

politicising the House; maintains, even strengthens, its primary function of scrutiny and 

examination, and also maintains its position as a chamber that ultimately has to defer to the 

directly elected House of Commons.  
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































