	[image: image1.emf]

	Committee Office


	

	
	
	House of Lords

London

SW1A 0PW
	Tel: 020 7219 1228

Fax: 020 7219 4931

murphya@parliament.uk

www.parliament.uk/lords

	
	[image: image1.emf]
	
	



 ADVANCE  \d 115mm 
	Lord Myners 
Financial Services Secretary to the Treasury
HM Treasury

1 Horse Guards Road

London SW1A 2HQ


	25 February 2010


FINANCIAL SERVICES BILL
In its scrutiny of the Financial Services Bill the Constitution Committee identified two clauses which, in its view, have the potential to raise constitutional issues and in respect of which we would welcome further clarification from the Government. In both instances the constitutional principle at issue is the separation of powers. The Committee recognises that even now the United Kingdom constitution is not strictly based on the separation of powers. That said, however, the principle has clearly become more important through the implementation of measures such as the Constitutional Reform Act 2005, and relations between Parliament, the executive and the judiciary are matters on which the Committee has reported many times in recent years. In this light, exceptions to the principle of the separation of powers require detailed justification. 

Clause 22 

As you know, clauses 18-25 of the Bill concern “collective proceedings”. Clause 22 enables the Treasury to make regulations about collective proceedings. These regulations may include directions to the court, including: that the Financial Services Authority or the Office of Fair Trading is entitled to be heard on an application for a collective proceedings order; that the court should have regard to certain prescribed matters; or that the court should make a collective proceedings order only in certain prescribed circumstances; etc. The Committee would like to know what precedents exist (if any) for a Government department such as the Treasury to make rules governing court proceedings. We are concerned that such rules should in principle be left for the judiciary and should not generally be viewed as falling within the remit of Government departments such as the Treasury. 

Clause 26

As you may know, the Committee has a long-standing interest in regulatory agencies and, in particular, in their executive and sanctioning powers. As such, the Committee has considered with care the broad range of additional powers that are conferred by this Bill on the Financial Services Authority (FSA). Among these, clause 26 inserts into the Financial Services and Markets Act 2000 a series of new provisions (ss 404-404F) concerning consumer redress schemes. 
It seems to us that the scheme under clause 26 will involve the FSA determining when a private firm is and is not liable to consumers, specifying the evidence to be taken into account, assessing causation and determining the amount of redress that is to be paid. These functions are not a mere regulatory matter they are pre-eminently the domain of the judicial branch. Clause 26 contemplates the use by a regulator of powers which are best characterised as being judicial. What  is the justification for this apparent breach of (or exception to) the principle of the separation of powers?

Further, the Committee notes that the exercise of the FSA’s powers under clause 26 do not appear to be accompanied by any statutory right of appeal. Exercise of the powers will be judicially reviewable but we are concerned whether this remedy is adequate. What assurance can the Government offer the Committee that the FSA’s powers under clause 26 are appropriately checked and balanced? Does the Government regard these powers as novel or is the Government of the view that analogous powers exist under other regulatory regimes in the UK?

Clause 11

Finally, the Committee would like to welcome the amendment made in the House of Commons to clause 11 (adding s. 139A(11) to the FSMA), making clear that the FSA’s powers with regard to remuneration policies may not be exercised retrospectively. We regard that amendment as being an important constitutional safeguard. 

Lord Goodlad
Chairman
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