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FLOOD AND WATER MANAGEMENT BILL

In its scrutiny of the Flood and Water Management Bill the Constitution Committee identified a number of matters on which we would welcome further clarification from the Government. 

Clauses 7 to 10 (risk management strategies)

The Committee has consistently stressed the importance of transparency and public engagement. As regards (a) the national risk management strategy for England, and (b) the local risk management strategies both in England and Wales, there are statutory duties to consult with relevant stakeholders and also ‘the public’. Why, save in the case of impact on risk management in England, is there no duty to consult as regards the all-Wales strategy (clause 8)?

Clause 47 (pre-consolidation amendments)

As you know, this clause grants order-making power to amend a Water Act for the purposes of standardising provisions, simplifying procedures or correcting errors. Exercise of the power by the Secretary of State is made subject to a test of proportionality, the consent of Welsh Ministers, and affirmative resolution procedure. However clause 47 imposes no express duty on the Minister to consult. What is the justification for this? 

Appeal mechanisms

The Bill recognises the need for appeal mechanisms, while leaving the details to be worked through in delegated legislation. For example, in dealing with the imposition of civil sanctions for failure to provide requested information, clause 15 requires the Minister to provide a right of appeal by regulations; these must ‘confer jurisdiction on the Minister, a court or a tribunal’ and ‘make provision about procedure’. Similar provision is made elsewhere in the Bill, notably as regards the designation of third party assets or features which affect flood or coastal erosion risk (Schedule 1, paragraph 15). What is the justification for such skeletal provision on the face of the Bill? What assurances can the Government offer the Committee as to the robustness of the proposed appeal structures? 

‘Henry VIII clauses’

The Committee continues to be concerned by the proliferation of so-called ‘Henry VIII clauses’ affording order-making powers to repeal or amend statutes: clauses 28-29 provide further examples. In the Committee’s view, such clauses should in any event be tightly drafted and subject to affirmative resolution procedure. We are pleased that the Henry VIII clauses in this Bill meet this criteria.

Lord Goodlad
Chairman
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