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Marine Navigation (No. 2) Bill

Memorandum by the Department for Transport

for the House of Lords

Delegated Powers and Regulatory Reform Committee

1. This Memorandum describes the purpose and content of the Marine Navigation (No. 2) Bill; identifies the provisions of the Bill which confer powers to make delegated legislation; and explains in each case why the power has been taken and the nature of, and reason for, the procedure selected.
Background and purpose of the Bill
2. In May 2008, the Department for Transport (“the Department”) published a Draft Marine Navigation Bill
 (“the draft 2008 Bill”) for pre-legislative scrutiny and consultation among interested parties. The Bill was intended to improve port safety, enhance and clarify the powers of the General Lighthouse Authorities, and implement the International Convention on the Removal of Wrecks 2007. The Department’s response to the consultation
 was published in October 2008.

3. The Transport Select Committee sought oral and written evidence from a wide range of stakeholders and published their report
 in July 2008. The Department’s response
 was published in October 2008. The Committee “broadly welcomed the provisions set out in the draft Bill” and the Department sought legislative time to progress the clauses (taking into account recommendations from the Committee).

4. Also in 2008, the Department reviewed the arrangements for port police within England and Wales (there are no port police forces in Scotland, but there are two in Northern Ireland, of which one (Belfast) contributed to the review). Extensive consultation took place with the port police and port management, the Port Police Chief Officers Association, and the Assistant National Coordinator Ports Policing (Protective Security) to gather information. The review made a number of recommendations
, one of which was that a further improvement to port police operational capacity could be achieved by a legislative change to increase their geographical jurisdiction.

5. Following the 2010 General Election, the clauses in the draft 2008 Bill were reviewed to identify those that met the Government’s deregulatory and support for business agenda so they could be pursued. The provisions relating to the International Convention on the Removal of Wrecks were enacted through a private member’s bill as the Wreck Removal Convention Act 2011, and the Department engaged interested parties (including the British Ports Association, UK Major Ports Group, Chamber of Shipping, UK Maritime Pilots Association, and Royal Yachting Association) about the remaining clauses.
6. In the light of that, the clauses of this Marine Navigation (No.2) Bill cover:
a. Easier process for harbour authorities to close or relinquish their responsibilities for pilotage

b. Greater flexibility for the provision, suspension and revocation of Pilotage Exemption Certificates, balancing the financial and safety interests of harbour authorities and shipping companies

c. Easier process for designating which harbour authorities have powers of general direction to maintain efficient harbour operations

d. Extension in the geographic jurisdiction of ports police constables

e. Clarification of powers of the General Lighthouse Authorities and enhanced powers to engage in commercial activities

f. Simplification of the way in which regulations on manning requirements are made

7. The provisions of the Bill identified below confer or amend powers to make delegated legislation.
Clause 1: power to remove harbour authorities’ pilotage functions
Powers conferred on: Secretary of State (in England and Wales), Scottish Ministers (in Scotland)
Power exercised by: order made by statutory instrument
Parliamentary procedure: negative resolution
8. Clause 1 amends sections 1 and 1A of the Pilotage Act 1987 to provide the appropriate national authority with power to specify by order that a harbour authority in England or Wales (new section 1(4A)) or Scotland (new section 1(4B)) is not a competent harbour authority within the meaning of that Act. Making such an order in respect of a competent harbour authority will mean it is no longer required to carry out certain duties set out in the Pilotage Act. The relevant duties include keeping under review whether any, and, if so, what pilotage services need to be provided for the safety of ships in its harbour or its approaches and whether pilotage should be compulsory. New section 1(8A) would require consultation with persons likely to be affected by such an order to ensure that the views of harbour users are properly heard.
9. New subsection (5) provides that an order made under section 1, for example one conferring competent harbour authority status, can be amended or revoked by a further order and new subsection (8) provides that an order may include transitional, consequential, incidental or supplemental provision.
10. The appropriate national authority in this context is the Secretary of State as regards harbours in England and Wales and the Scottish Ministers as regards harbours in Scotland.
11. The circumstances of each competent harbour authority are different in that each is vested with powers to regulate shipping and the safety of navigation within the harbour by its own local legislation. In addition, geographical and other practical matters vary between harbours. It is not possible to anticipate the full range of variables in the Bill itself, so power to make transitional, consequential, incidental or supplemental provision has been included.

12. An order removing pilotage functions will be subject to the existing Parliamentary scrutiny for which section 30(2) of the Pilotage Act provides, the negative resolution procedure. This is considered appropriate as it is the existing procedure and such orders are of local application. 
Clause 5: harbour directions
Powers conferred on: Secretary of State (in Wales (except fishery harbours) and England), Welsh Ministers (for fishery harbours in Wales), Scottish Ministers (in Scotland)
Power exercised by: order made by statutory instrument

Parliamentary procedure: negative resolution

13. This clause amends the Harbours Act 1964 and inserts new sections 40A to 40D. New section 40A(1) provides that designated harbour authorities may give harbour directions to ships within, entering or leaving their harbour. Harbour directions may relate to the movement of ships, their mooring or unmooring, their equipment and their manning (40A(2)). Those subject matters enable a designated harbour authority to regulate safety and environmental protection in the harbour.

14. Those harbour authorities with the power to give harbour directions will be those designated by order under new section 40A(4) by the appropriate authority which will be: the Scottish Ministers in respect of a harbour in Scotland; the Welsh Ministers in respect of a fishery harbour in Wales; and the Secretary of State in respect of any other harbour in England and Wales.
15. New section 40A(7) provides that the order designating harbour authorities with the power of harbour directions may amend or repeal any statutory provision that is inconsistent with the power to give harbour directions or unnecessary as a result of the new power. This is will enable the designating authority to amend or repeal any such provision which would be in conflict with the new power or redundant because of it. As such provisions will be peculiar to individual harbour authorities, this Bill would confer a general power enabling the designating authority to decide on the appropriate changes.   
16. In England and Wales, the order-making power is subject to the negative resolution scrutiny procedure. This is considered appropriate as the orders will be of local application. In Scotland, it is not considered that such orders by the Scottish Ministers should be subject to Parliamentary procedure
Clause 6: harbour closure orders
Powers conferred on: Secretary of State (in Wales (except fishery harbours) and England), Welsh Ministers (for fishery harbours in Wales), Scottish Ministers (in Scotland)
Power exercised by: order made by statutory instrument

Parliamentary procedure: none

17. This clause amends the Harbours Act 1964 and inserts new sections 17A to 17F. New sections 17A and 17E provide the appropriate national authority with power to make a closure order so that a harbour authority will stop maintaining its harbour which is no longer commercially viable or necessary. The harbour authority must have applied for the order or consent to it or the national authority must be satisfied it is unlikely to object (this is to cover the scenario where a harbour authority may already, in practice, be defunct). 
18. New section 17A(2) provides that each national authority must publish further guidance about the circumstances in which an order will be made and new section 17D sets out the procedure for making a closure order, which is a modified version of the procedure in Part 1 of Schedule 3 to the Harbours Act 1964 applicable to harbour revision orders.
19. New section 17B contains provisions as to the content of a closure order. A closure order will have the effect of relieving the harbour authority of some or all of its statutory functions and may include provision for transitional arrangements. Its functions may be transferred to a specified body, with that body’s consent. An order may also permit the harbour authority or Secretary of State to carry out works to the harbour, or for the Secretary of State to acquire lands required for those works. New section 17C provides that a closure order may also provide for the transfer of some or all of the harbour authority’s property, rights and liabilities to other bodies, including the Secretary of State. These provisions could ensure the possibility of the harbour continuing to function on a smaller scale, reflecting a change in use, perhaps to small-scale recreational use.

20. New section 17F provides that an order may amend, repeal or revoke local statute and disapply or modify any other enactment.

21. As the circumstances of harbour authorities are likely to vary, both as regards their own local legislation and as regard the practicalities of their situation, the Bill needs to provide powers for the closure order to be tailored to the particular harbour including the legislation applying it. 
22. The appropriate national authority in this context means the Scottish Ministers in respect of harbours in Scotland, the Welsh Ministers in respect of fishery harbours in Wales, and the Secretary of State in respect of all other harbours in England and Wales. There is already a similar provision in Northern Ireland.

23. Harbour closure orders are considered similar to existing harbour revision orders and harbour empowerment orders, for which sections 14 to 17 of the Harbours Act 1964 provide, and will follow a similar procedure. Those orders, when made by a Minister, as harbour closure orders will be, are not subject to Parliamentary scrutiny. It is considered appropriate to treat harbour closure orders in the same way.
Clause 10: manning requirements for ships
Powers conferred on: Secretary of State

Power exercised by: order made by statutory instrument

Parliamentary procedure: negative resolution

24. Clause 10 does not provide a new regulation-making power but amends the power conferred by section 47 of the Merchant Shipping Act 1995 relating to manning requirements on ships. The amendment allows regulations made under section 47, or provision made by the Secretary of State under such regulations, to prescribe or specify conditions by reference to documents prepared by other people, including amended versions of such documents where the Secretary of State has approved the amendments for the purposes of section 47. 
25. The intention is to allow regulations, which determine the standards which must be met by seafarers in order for them to be qualified for the purposes of section 47, to take account of changes to such internationally agreed standards as are approved by the Secretary of State without the delays inherent in promulgating amending regulations, especially as seafarers and others involved can be expected to be aware of such new standards. This change will mean that such regulations will be similar to the established safety regulations for which section 85 of the 1995 Act provides and which may make provision in terms of other documents approved by the Secretary of State (85(5)).
26. Regulations made under section 47 are subject to the negative resolution procedure. This amending provision is not considered to need to alter that. .
Clause 13: commencement
Powers conferred on: Secretary of State (in Wales (except fishery harbours in relation to clauses 5 and 6) and England), Welsh Ministers (for fishery harbours in Wales in relation to clauses 5 and 6), Scottish Ministers (in Scotland in relation to clauses 1 to 6)
Power exercised by: commencement order
Parliamentary procedure: none
27. Clause 13 provides for the Secretary of State to bring the preceding provisions of the bill into force by order, except that clauses 1 to 6 come into force in Scotland on a date Scottish Ministers may by order appoint, and clauses 5 and 6 come into force in relation to fishery harbours in Wales on a date that Welsh Ministers may by order appoint. Consistent with the usual practice, commencement orders under this clause are not subject to any Parliamentary procedure. 
28. This power to make a commencement order follows normal form and includes power to make provision for specified purposes, as well as different provision for different purposes, and to include incidental or transitional provisions. This will enable to Secretary of State, the Welsh Ministers and the Scottish Ministers, as appropriate, to take account of any particular circumstances which might apply at the time of commencement.

Devolution
29. The provisions of the Bill have been discussed with the devolved administrations. The Parliamentary procedures applied by the Bill to delegated powers take account of the Scottish policy and procedures as to the scrutiny of orders. 
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