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This Act began as a Private Member’s Bill which was presented by Richard Harrington on
20 June 2012. The Bill attracted cross party support and Government backing - it completed its
parliamentary stages and received Royal Assent on 31 January 2013. The Act extends to England and
Wales and was brought fully into force in England on 15 October 2013 (The Prevention of Social
Housing Fraud Act 2013 (Commencement) (England) Order 2013 SI 2013/2622.
There are various different types of tenancy fraud; this Act is primarily concerned with strengthening
the powers of social landlords to tackle tenants who sublet the whole of their dwellings for a profit.
Current estimates put the number of unlawfully sublet social housing dwellings at around 98,000; the
Audit Commission reports that social housing fraud is the single largest category of fraud loss in local
government, in terms of value. The policy rationale behind the Act is to ensure that social housing is
occupied by those in the greatest housing need.
The Government published Social Housing Fraud – Consultation in January 2012 the purpose of
which was to invite views on whether the legislation in this area needed to be strengthened and, if so,
how. Consultation closed on 4 April 2012; the summary of responses was published on 13 July, the
same day as the debate on Second Reading. The responses to most of the proposals from social
landlords and their representative bodies were positive. The Act implements some of the proposals on
which the Government consulted; it:
•

creates new criminal offences of unlawful subletting by assured and secure tenants in social
housing;

•

gives local authorities powers to prosecute in cases of unlawful subletting;

•

enables the courts to order the recovery of any profit made from unlawful subletting from
tenants; and

•

provides that assured tenants who unlawfully sublet the whole of their dwelling cannot
subsequently regain their security of tenure.

This information is provided to Members of Parliament in support of their parliamentary duties
and is not intended to address the specific circumstances of any particular individual. It should
not be relied upon as being up to date; the law or policies may have changed since it was last
updated; and it should not be relied upon as legal or professional advice or as a substitute for
it. A suitably qualified professional should be consulted if specific advice or information is
required.
This information is provided subject to our general terms and conditions which are available
online or may be provided on request in hard copy. Authors are available to discuss the
content of this briefing with Members and their staff, but not with the general public.
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Background

1.1

What is “tenancy fraud”?

13

There are several different types of tenancy fraud, such as obtaining a tenancy through false
statement 1 and unauthorised assignment. 2 This Act is concerned with tenancy fraud arising
out of the unlawful subletting of social rented housing.
Secure tenants 3 have a statutory right to take in lodgers and may, with the written consent of
their landlord, sublet a room in their home. 4 Assured tenants of housing associations (also
known as registered providers of social housing) do not have this statutory right – their
tenancy agreements may preclude all forms of subletting, or allow a room to be sublet
subject to obtaining the landlord’s permission. Both secure and assured tenants are
prohibited from subletting the whole of their properties. 5
In the event of a tenant with an assured or a secure tenancy moving out and subletting their
home, they lose their security of tenure as they are no longer occupying the property as their
1
2
3

4

5

This is already an offence under section 171 of the 1996 Housing Act.
Where a tenant enters into a mutual exchange with another tenant without obtaining the landlord’s consent.
Most council tenants are secure tenants as are housing association tenants who have resided in their homes
since before 15 January 1989.
Section 93 of the 1985 Housing Act. If the tenant is in receipt of Housing Benefit they would also be expected
to inform the local authority of any income arising from a lodger’s rent payments
Tenants can live elsewhere and retain their security of tenure if they can establish an intention to return.

2

“only or principal home.” 6 A social landlord who becomes aware of a sublet dwelling must
still follow due process in order to regain possession of the property, but because the tenant
has lost their security of tenure it is easier for a landlord to regain possession in these
circumstances. In many cases the service of a notice to quit by the landlord will end the
tenancy without the need for court action.
Thus subletting the whole of a unit of social housing, usually for a significant financial gain,
amounts to tenancy fraud.
1.2

The extent of the problem

The Audit Commission carries out an annual fraud survey of local government services. In
Protecting the Public Purse (PPP) 2012 (published in November) the Commission estimated
that social landlords had lost control of the allocation of nearly 98,000 properties in England –
a substantial increase from its 2011 estimate of 50,000 properties. The Commission
assumed a 4% level of tenancy fraud in London (higher rent levels in London make
subletting for a profit more attractive) and 2% elsewhere.
The Commission’s estimate is based on new research which collated evidence from 23
small-scale tenancy fraud investigations undertaken by social landlords in London. The
resulting figures were then scaled up for London as a whole, and were also used as the
basis for estimating levels of tenancy fraud in the rest of England. 7
Earlier (in March 2012) the National Fraud Authority estimated that tenancy fraud cost
councils around £900m per year. Note that this figure was calculated using the lower 2011
base estimate of 50,000 properties subject to fraud:
Housing tenancy fraud is the use of social housing by someone who is not entitled to
occupy that home. It includes unlawful subletting, succession fraud and use of false
information in a housing application to gain a tenancy.
There are nearly four million social housing properties in England, with an estimated
asset value of more than £180 Action. Over half of all social housing in England is
managed by housing associations. In 2010, nearly two million families were waiting for
a council house.
The Audit Commission’s publication ‘Protecting the Public Purse 2011’ (PPP 2011),
estimates that at least 50,000 properties are subject to tenancy fraud in England. The
Audit Commission also provide an average cost of £18,000 to house a family or
individual in temporary housing per year. Multiplying this average cost of temporary
housing with the number of properties unlawfully occupied (which would otherwise be
available for occupation) the NFA estimates that housing tenancy fraud costs local
authorities in England around £900 million a year.
This estimate remains unchanged in comparison to AFI 2011. The NFA and Audit
Commission have discussed ways to refresh the estimate, which will be reviewed
during 2012 through work by the Audit Commission to update its view of the number of
unlawfully occupied properties. 8

6

7
8

This is a key “tenant condition” set out in section 81 of the 1985 Housing Act (secure tenants) and section 1(b)
of the 1988 Housing act (assured tenants).
Audit Commission, Protecting the Public Purse, November 2012
National Fraud Authority, Annual Fraud Indicator, March 2012
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1.3

Detecting tenancy fraud

Local authority landlords have an interest in identifying dwellings that have been fraudulently
sublet. Recovering sublet properties means that they can ensure their housing is only
occupied by tenants who qualify for social housing in line with their allocation policies. It
enables them to make best use of their housing stock, reduces their housing waiting lists and
reduces the number of families placed in temporary accommodation pending an offer of
suitable permanent housing.
The Audit Commission reported that councils recovered around 1,000 homes in 2008/09,
1,600 in 2009/10 and 1,800 in both 2010/11 and 2011/12 – the majority of these were in
London. 9 Councils outside of London are performing significantly less well in terms of
recoveries – although they account for an increasing share of overall detected fraud. The
Commission notes that more than half of councils outside London have not recovered any
fraudulently sublet properties in 2011/12. 10,11
The Audit Commission’s focus on tenancy fraud in its 2009 PPP report prompted the then
Labour Government to publish good practice guidance for social landlords on how to prevent,
detect, and deal effectively with social housing fraud: Tackling unlawful subletting and
occupancy: Good practice guidance for social landlords (November 2009).
In December 2010 the then Housing Minister, Grant Shapps, announced the allocation of
£19m in Unlawful Occupancy Funding over 2011/12 to 51 local authorities:
Tenancy fraud costs this country Actions of pounds, but it's not just the money that's
wasted. The Housing Waiting list has doubled and tenancy fraud means that tens-ofthousands of people who could otherwise be housed are losing out because of cheats.
We cannot afford to ignore this problem.
That's why today I'm launching a national crackdown, bolstering the efforts of councils
across the country with £19million Government cash. I'm also going to back them
further with a dedicated national action team to help tackle tenancy fraud. 12

PPP 2012 notes that the number of properties recovered by councils and Arm’s-Length
Management Organisations (ALMOs) increased by 82% between 2008/09 and 2011/12.
Registered providers of social housing are performing less well in this area. The Audit
Commission has previously acknowledged that, compared with local authorities, there are
few financial incentives for these bodies to tackle tenancy fraud. 13 No record is currently kept
of the number of the number of properties recovered by registered providers due to tenancy
fraud.
May 2011 saw the establishment of a specialist Making Best Use of Stock (MBUS) team by
the Government to offer advice to registered providers on tackling tenancy fraud. In PPP
2012 the Audit Commission notes that the increase in properties recovered by non-London
councils since 2010/11 provides “the first evidence of positive impact” made by MBUS. 14
The key actions taken by social landlords to detect tenancy fraud include:
9
10
11
12
13
14

Audit Commission, Protecting the Public Purse, November 2012
Non-London councils with relevant housing stock.
Ibid
CLG Press Release, 16 December 2010
Audit Commission, Protecting the Public Purse, November 2011
Ibid., pp 19
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• employing staff dedicated to uncovering tenancy fraud;
• carrying out a series of regular tenancy audits to verify that the people living in a
property are the tenants;
• data matching; 15 and
• encouraging “tip-offs” from local residents.
The National Fraud Authority, in association with the Chartered Institute of Housing,
published The Guide to Tackling Tenancy Fraud in 2011. The Guide identified the following
“key learnings and recommendations” for social landlords:
•

All landlords should ascertain the level of unlawful occupation in their stock.

•

More local authorities should provide a fraud investigatory service to housing
associations in return for nomination rights to homes recovered

•

Registered providers of social housing should have robust internal audit processes
in place to detect possible fraudulent or corrupt actions by staff.

•

Local authorities should consider photographing tenants at allocation and existing
tenants at tenancy audits.

•

Local authorities should consider the balance of the resources they allocate to
housing benefit and housing tenancy fraud.

•

A consistent best practice tenancy audit checklist and training needs to be devised
to show how these can be carried out effectively.

•

The Government should consider further incentivising local authorities and
registered providers to investigate and recover unlawfully sublet properties.

•

Registered providers and councils should commit to joint working and there should
be political and managerial commitment to the recovery of unlawfully sub-let
properties.

•

Housing tenancy fraud is not restricted to London and work needs to be done to
promote investigations outside London. 16

On 3 April 2013 the then Housing Minister, Mark Prisk, announced £9.5m in funding to assist
62 councils in tackling tenancy fraud: Local authorities receiving social housing fraud funding
2013 to 2015.
1.4

Legal remedies

The main sanction against a tenant who sublet the whole of their dwelling has traditionally
been the loss of the tenancy through repossession action by the landlord. The landlord may
also seek damages and costs against the tenant – these are all civil remedies.

15

16

Section 35(2) of the Data Protection Act 1998 allows disclosure of personal data where it is necessary: a) for
the purpose of, or in connection with, any legal proceedings (including prospective legal proceedings), or b) for
the purpose of obtaining legal advice.
NFA, The Guide to Tackling Tenancy Fraud, 2011
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In PPP 2011 the Audit Commission cited an example of a social landlord using civil
procedures to recover unlawful profit from a subletting tenant and an example of a landlord
using the Fraud Act 2006:
Recovering unlawful profit
Tenant was discovered to be letting out their home through a local letting agency. The
council rent was £50 per week but the tenant was subletting for £300 per week. The
council took civil action against the tenant – the tenant was ordered by the court to pay
£7,000 to the council of which £3,000 reflected unjust enrichment from the unlawful
profit made from the subletting
Fraud Act
The tenant, who claimed to be unemployed and living alone in a housing association
property, was found to be working in a school and living at a different address. She
admitted unlawful subletting for a profit and benefit related frauds. She pleaded guilty
to the benefit frauds and to the offence of failing to disclose information and subletting
the housing association property under section 3 of the Fraud Act 2006. She was
sentenced to three months imprisonment, suspended for two years, with a requirement
to undertake 150 hours work in the community. A restraining order was placed on a
property she jointly owned. Confiscation proceedings were pursued. 17

There remains some doubt around the general applicability of the Fraud Act in cases of
tenancy fraud. Most unlawful subletting takes place without the tenant making positive
misrepresentations to the landlord and there are no generally applicable legal duties of
disclosure on tenants (except in relation to Housing Benefit).

2

The Government’s consultation exercise

2.1

The proposals

The Government published Social Housing Fraud – Consultation in January 2012 the
purpose of which was to invite views on whether legislation in this area needed to be
strengthened and, if so, how. There was no intention to remove social landlords’ ability to
pursue each case as a civil matter; rather, the Government’s aim was to “explore whether
landlords “require a wider range of enforcement tools.” 18 The consultation period closed on
4 April 2012.
Two areas of concern for landlords were highlighted:
•

the potential for the legal consequences associated with tenancy fraud not to act as a
sufficient deterrent; and

•

detection rates and the ability to take action being hampered by a lack of access to data.

The Government asked for views on a series of proposals, these are summarised below.
Creating a new criminal offence of social housing tenancy fraud
This offence would be tried in the Magistrates or Crown Court. In the former it would be
punishable by a fine of up to £5,000 or a custodial sentence of up to six months; the Crown
court could impose a fine of up to £50,000 or two years imprisonment (or a mixture of both).
17
18

Audit Commission, Protecting the Public Purse, November 2011
DCLG, Social Housing Fraud – Consultation, January 2012
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Giving a broad definition to tenancy fraud
This definition would cover the “main” forms of fraud such as subletting the whole of the
dwelling, selling the keys to the property 19 and unauthorised assignment. 20 The new criminal
offence of tenancy fraud would apply to these defined activities.
Allowing restitutionary payments to be made to social landlords
Restitutionary payments would be made to the social landlord in whose stock the tenancy
fraud was committed, thus allowing them to recoup the money made by the tenant using the
landlord’s stock.
Extending local authorities’ powers of prosecution to cover tenancy fraud related
issues
This would add tenancy fraud to the list of matters for which local authorities already have
the power to prosecute, such as Housing Benefit fraud and certain traffic offences.
New powers for investigators to compel certain named categories of organisation to
comply with local authorities’ data requests
This would be achieved by creating a mandatory “gateway” to ensure authorities could
access relevant data from certain organisations in order to aid their investigations. The
organisations concerned would face a criminal penalty for non-compliance.
The
organisations would include banks, building societies and utility companies.
Reviewing the “intention to return” defence
As noted previously (footnote 4), tenants may spend an extended period away from their
homes and will retain their security of tenure if they can establish an intention to return. The
“intention to return” is often used as a defence by tenants where a landlord seeks to
repossess their home in subletting cases, or where the property has been left unoccupied.
The Government asked for views on whether the circumstances in which an “intention to
return” can prevent a landlord from obtaining possession should be clarified.
Levelling the playing field between assured and secure tenancies
Secure and assured tenants lose their security of tenure when they cease to occupy their
properties as their “only or principal home”. For secure or introductory 21 council tenants this
security cannot be regained even if the sub-tenancy is terminated. However, assured tenants
only lose their security for as long as they are not occupying the property. The Government
proposed that assured tenancies should be brought in line with secure tenancies.
2.2

Responses

The Government published a summary of responses to the consultation process on 13 July
2012.
Creating a new criminal offence of social housing tenancy fraud
There was broad support amongst social housing providers for the creation of a new criminal
offence to cover certain types of tenancy fraud. However, these landlords emphasised that,
in most cases, non-criminal sanctions were “adequate and effective”. The National Housing
19

20
21

The tenant usually severs all ties with the property in return for a lump-sum payment rather than an ongoing
rent payment as with subletting.
Where a tenant exchanges (swaps) their tenancy without obtaining the landlord’s consent.
Local authorities can offer new tenants an “introductory tenancy” for 12 months. If no anti-social behaviour is
exhibited during the initial 12 months the tenancy automatically becomes secure. It is easier for local
authorities to evict introductory tenants.
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Federation’s (NHF) response pointed out that landlords would still want to seek prompt
termination of the tenancy through civil means, as criminal cases would take several months
to come to trial. 22
The Chartered Institute of Housing (CIH) reported that feedback from its members on the
proposed penalties was “mixed” – some felt that a two year sentence and a maximum fine of
£50,000 was excessive but there was recognition that maximum penalties are rarely
awarded. 23 The Local Government Association (LGA) said that the maximum penalty should
be in line with comparable offences, such as benefit fraud. 24
The NHF believed that the new offence would act as a deterrent:
The existence of a criminal offence will have a significant deterrent effect, although we
anticipate that the number of actual prosecutions will be limited. It will, however, be
important to prosecute in cases where people have consciously set out to exploit the
system for financial gain, maybe on an organised scale. 25

There was agreement that giving housing associations the power to prosecute could
jeopardise their status as non-public bodies. The NHF suggested:
...where there is evidence of tenancy fraud in housing association property, the
landlord and the relevant local authority should liaise and if they agree that the case
should be prosecuted, the local authority should undertake the prosecution. It would be
for the authority and the landlord to agree how to meet the costs. 26

Giving a broad definition to tenancy fraud
There was general support for a broad definition of tenancy fraud to cover key-selling,
unlawful sub-letting, unauthorised assignment and unauthorised succession. The CIH’s
response noted that the housing providers they work with agree that subletting is not the only
form of tenancy fraud. Several voiced concerns around the opportunities for fraud offered by
the Right to Buy; some housing associations would like to see shared ownership covered by
the definition of tenancy fraud. 27
Allowing restitutionary payments to be made to social landlords
This was supported and viewed as an important aspect of the proposals as “it raises the
possibility that the proceeds of tenancy fraud could be forfeited.” 28 As such, it was
recognised that this could act as a stronger deterrent than the imposition of a fine or
custodial sentence. Respondents argued for no upper cap on the power to impose a
restitutory payment. 29
The concerns expressed focused on the extent to which the money would be recoverable in
practice and how it would be shared between county and district councils and housing
associations – respondents identified a need for guidance in this area in the event of
implementation. Guidance was requested on how an authority would prosecute cases of
fraud in housing belonging to other social landlords.
22
23
24
25
26
27
28
29

NHF Response to Social Housing Fraud, April 2012
CIH Response to Social Housing Fraud, April 2012
LGA Response to Social Housing Fraud, April 2012
Ibid.
Ibid.
Ibid.
NHF Response to Social Housing Fraud, April 2012
Ibid.

8

The CIH response asked whether authorities would need to declare the “unlawfully gained
profit” for tax purposes. 30
Extending local authorities’ powers of prosecution to cover tenancy fraud related
issues
There was wide agreement with this proposal. It was accepted that housing associations
should not be able to prosecute – the CIH suggested formal agreements in which authorities
set out the service they will provide to associations for tackling tenancy fraud and covering
how resources will be allocated. 31
New powers for investigators to compel certain named categories of organisation to
comply with local authorities’ data requests
The CIH and other respondents reported “unanimous” agreement with this proposal. The
LGA suggested an extension of the gateway to cover telephone companies and the TV
license authority 32 while the Council of Mortgage Lenders (CML) suggested the inclusion of
Internet Service Providers. 33
The Information Commissioner’s Office (ICO) did not oppose the extension but said it would
not wish to see the power used for “fishing expeditions” and would like disclosures to be
made in compliance with the Data Protection Act’s requirements. The ICO would like
local authorities using a mandatory gateway to “publish information through their FOI
publication scheme about how often they use the gateway and (where possible) the
outcomes that have followed from this use.” 34
Reviewing the “intention to return” defence
There was recognition that more clarity around the “intention to return” defence would be
helpful. The CIH response cited instances of tenants deliberately leaving personal
belongings in their former homes in case the sublet is discovered. 35 However, there was
concern around any “tightening” that specified a length of time for which a tenant can be
absent - the NHF response stated:
The risk is that if a time were specified – let us say twelve months – a culture would
rapidly develop in which an absence of eleven months, even if there were no
justification for it, was seen as preserving security, whereas an absence of thirteen
months would extinguish security however good the reason for it. 36

The NHF response also raised issues around implications for the European Convention on
Human Rights:
A further point is that the “principal home” test automatically avoids any possibility of a
challenge under Article 8 of the Human Rights Convention (Respect for the Home)
since the court has decided that the property is not the tenant’s principal home. A
“length of absence” test would not have this advantage, and if it were challenged under

30
31
32
33
34
35
36

CIH Response to Social Housing Fraud, April 2012
ibid
LGA Response to Social Housing Fraud, April 2012
DCLG - CML Response to Social Housing Fraud Consultation, April 2012
ICO, Social Housing Fraud consultation response, April 2012
CIH Response to Social Housing Fraud, April 2012
NHF Response to Social Housing Fraud, April 2012
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Article 8 the courts would still have to consider whether the property was the tenant’s
home. 37

Landlords argued that there is a need for flexibility given tenants’ different circumstances.
The CIH noted some agreement amongst its members around a landlord’s permission
having to be sought for absences longer than three months and for any subsequent
extensions to the absence period (permission could not be unreasonably withheld). 38
Levelling the playing field between assured and secure tenancies
The CIH received little feedback on this issue but those that commented were supportive of
the proposal. The NHF, however, as the main representative body of social landlords with
assured tenants, expressed reservations:
While we have some sympathy with this proposal, we advise caution. [...] the
difference in the effect of sub-letting the whole reflects a more fundamental feature of
assured tenancies compared with secure, namely that assured status is usually
contingent simply on whether the tenant is using the premises as a home. Secure
status also takes account of this, of course, but is also concerned with how the tenant
came into possession.
This subtle but important difference is practically reflected in a number of ways. Apart
from the different consequences of sub-letting the whole, it is significant that a tenancy
retains assured status if it is inherited by someone not qualifying as a successor or of it
is unlawfully assigned, always provided that the inheritor or assignee uses the property
as his or her only or principal home. Secure status, on the other hand, would be
irrevocably lost in these circumstances.
The reason for the difference is likely to be that assured status, unlike secure, is
intended to apply in the private rented sector and the effect of the law is that a private
tenant, if the property is his or her home, enjoys a degree of statutory protection even if
he or she came into possession of the property in what may be considered an irregular
manner. It is true that the landlord would probably have little difficulty in regaining
possession in such a case, but the preservation of assured status means that it would
at least require some form of court process, not simply a notice to quit. Moreover, if the
tenant is paying the rent and is otherwise satisfactory a private landlord might well
decide to overlook the irregularity and allow the tenancy to continue, in which case the
law needs to provide it with statutory protection.
While we agree that the time may be right to review the operation of assured status in
cases where the tenancy has been irregularly transmitted in one way or another, any
such review should look at all aspects of the issue and should take account of the use
of assured tenancies by private landlords as well as in social housing. We do not agree
that the single issue of unauthorised sub-lets should be addressed in isolation. 39

The NHF supported amendments to the right of secure tenants to take in lodgers:
Secure tenants, on the other hand, enjoy a statutory right to sub-let provided only that
they do not part with possession of the whole property. The purpose of this right is not
to allow the taking of lodgers since this does not involve a letting. Its principal result
seems to be the practice of sub-letting the property but carefully keeping back one
small room, or even a cupboard. This is left locked so that the tenant can claim, if
challenged, that the property has been sub-let only in part, thus avoiding the
37
38
39

NHF Response to Social Housing Fraud, April 2012
CIH Response to Social Housing Fraud, April 2012
Ibid.
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irrevocable loss of security that would otherwise result under s93 of the Housing act
1985. It is hard to discern what useful purpose is served by this right and we suggest
that it should be abolished, at least for new secure tenants, so that in terms of subletting they are in the same position as assured tenants. 40

3

The Act

Prior to publication of the Government’s conclusions arising from the consultation exercise,
Richard Harrington MP secured ninth place in the Private Members’ Bill ballot on 17 May.
On 20 June 2012 he presented the Prevention of Social Housing Fraud Bill for its First
Reading. The Bill secured cross party support and Government backing – the then Housing
Minister, Grant Shapps, said:
Tenancy cheats profit from renting out homes that were built to help those in greatest
need. Due to their actions, thousands of families who could benefit from this vital
support system are instead languishing on housing waiting lists.
I am delighted that Richard Harrington's Bill will make this fraud a criminal offence so
that the perpetrators don't just lose their tenancy but feel the full force of the law. And
by introducing this effective deterrent against subletting, we can free up thousands of
homes for those who genuinely need them.
I look forward to working with Mr Harrington to give this Bill the best possible chance of
being passed into law. 41

Mr Harrington explained his reasons for bringing forward the Bill:
It has been a concern of mine for some time that whilst hundreds of people in my
constituency are unable to access social housing and may sit on the waiting list for
many years, a large number of properties are being sublet improperly - allowing those
individuals who do so to profit at the expense of local authorities and preventing
hardworking and the most vulnerable individuals and families from accessing homes.
I welcome that this and previous Governments have introduced measures to try and
tackle this problem. I think it is right that once and for all this offence is criminalised,
giving local authorities greater powers to prevent and prosecute.
I am pleased that this Act has attracted support from MPs of all parties and that the
Government are also lending their support to making this Bill law. 42

The Act does not implement all of the proposals contained in Social Housing Fraud –
Consultation. The Government set out its reasons for rejecting some of options considered
as part of the consultation process in Social Housing Fraud: summary of responses to
consultation and next steps. 43 An impact assessment on the Act’s provisions was published
in October 2013. 44
3.1

Unlawful subletting: secure tenants

Section 1 of the Act creates two new criminal offences in relation to secure tenants. An
offence is committed where a secure tenant knowingly sublets or parts with possession of
the whole or part of their dwelling in breach of an express or implied term of their tenancy
40
41
42
43
44

NHF Response to Social Housing Fraud, April 2012
DCLG Press Release, 20 June 2012
Ibid.
DCLG, Social Housing Fraud: summary of responses to consultation and next steps, July 2012
DCLG, Prevention of Social Housing Fraud Act – impact assessment, October 2013
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agreement. The offence is not committed where the tenant leaves the dwelling as a result of
violence or threats of violence from a person living in the dwelling or in the locality. It is also
not committed where the person left in occupation may be able to claim a right to the tenancy
or a right of occupation. The explanatory notes state that, in practice, this includes the
tenant’s current or former spouse, civil partner or co-habitant. 45
An additional criminal offence is committed where a tenant acts dishonestly in the
circumstances described above. The explanatory notes advise that dishonesty will amount to
“knowledge that a reasonable and honest person would consider the action in question to be
dishonest.” 46 Whether or not a tenant has acted dishonestly is a question of fact “but is more
likely to be found where the tenant has made a profit from the transaction.” 47 The defences
described above are not be available in these cases. This offence attracts a higher penalty.
Someone convicted of knowingly subletting in breach of the tenancy agreement is liable to
pay a fine not exceeding level 5 on the standard scale. Someone convicted of subletting
dishonestly is liable on summary conviction to imprisonment for a term of up to 6 months or a
fine not exceeding the statutory maximum (or both). On conviction on indictment they are
liable to imprisonment for a term of up to 2 years or a fine (or both).
3.2

Unlawful subletting: assured tenants

Section 2 of the Act creates the same two offences as described above in respect of
assured tenants of private registered providers of social housing. The offences are not
committed by leaseholders of these landlords who occupy on a shared ownership basis.
3.3

Prosecution of offences

Section 3 of the Act gives local authorities the power to prosecute where the offences
described in sections 1 and 2 are committed. They can also prosecute for the associated
offences of aiding, abetting, counselling or procuring unlawful subletting (section 3(7)). 48
Prosecution of a subletting offence (without dishonesty) must take place within six months of
the date on which evidence sufficient to warrant the prosecution becomes known, provided it
is no longer than three years after the date on which the offence was committed (or the last
day on which it was committed if it was a continuing offence).
Local authorities can prosecute offences under sections 1 or 2 irrespective of whether they
are or were the landlord of the property concerned and irrespective of whether it is in their
local area. Authorities can prosecute offences committed in registered providers’ properties
and in properties owned/managed by other local authorities.
3.4

Unlawful profit orders: criminal proceedings

Section 4 places a duty on the courts to consider whether to issue an unlawful profit order
requiring someone convicted of a subletting offence to pay the landlord an amount
representing the profit made by the offender as a result of their criminal conduct. Where a
court decides to make such an order it may do so “instead of, or in addition to dealing with
the offender in any other way.” If no order is issued the court must provide reasons for the
decision when passing sentence on the offender.

45
46
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48
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The amount payable under the order is a matter for the court to determine subject to the
provisions in section 4(6) on how to calculate the profit made by the offender. The court is
also required to have regard to the means of the offender.
Where an unlawful profit order has already been issued against a tenant in civil proceedings
(see section 3.5 below) an order following conviction may only be for the recovery of an
amount of profit made by the tenant that exceeds the amount payable under the civil order
(or which the landlord has failed to recover under that order).
Landlords require the leave of the court in order to enforce an unlawful profit order.
The section makes provision for how courts will determine priority between an unlawful profit
order, any fines imposed, and compensation orders issued under the Powers of Criminal
Courts (Sentencing) Act 2000, where the offender’s means are insufficient. Preference will
have to be given to an unlawful profit order.
3.5

Unlawful profit orders: civil proceedings

Section 5 enables social landlords to seek an unlawful profit order in civil proceedings
against secure and assured tenants who have sublet their homes in breach of their tenancy
agreements in return for payment. Landlords can recover the total amount received by the
tenant minus rent paid by the tenant during the relevant period.
Where an order has already been issued following a conviction against the tenant as part of
criminal proceedings, an order arising out of civil proceedings may only be for the recovery of
an amount of profit made by the tenant that exceeds the amount payable under the criminal
order (or which the landlord has failed to recover under that order).
3.6

Loss of assured status

Section 6 provides that an assured tenant who sublets or parts with the whole of their
dwelling will not be able to regain their security of tenure by moving back into the property.
The landlord can end the tenancy by serving notice; possession proceedings in these
circumstances are simpler. This will bring assured tenants in line with secure tenants of local
authorities.
The provision does not apply to leaseholders of registered providers who occupy under a
shared ownership lease.
Section 7 and the Schedule to the Act contain necessary consequential amendments.
Section 8 makes provision in relation to the interpretation of the Act and section 9 provides
that the Act extends only to England and Wales.

4

Proceedings on the Act

The original Bill received its Second Reading on 13 July 2012.
A money resolution was approved on 23 October 2012. It was recognised that local
authorities may incur some administrative costs if they use new data access powers. 49 The
resolution is reproduced below:

49

Amendments to the Act to allow for regulations to be made giving authorities enhanced data access powers
were tabled and considered in Committee on 24 October 2012.
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That, for the purposes of any Act resulting from the Prevention of Social Housing Fraud
Bill, it is expedient to authorise the payment out of money provided by Parliament of
any increase attributable to the Bill in the sums payable under any other Bill out of
money so provided.

The Bill was considered in Committee on 24 October.
Amendments
Clause 1 50 of the Bill was amended to apply its provisions in Wales. The Minister, Brandon
Lewis, advised that the Welsh Assembly Government had completed its consultation on the
subject and confirmed that they wanted the Bill to apply to Wales. 51
Clause 1 was also amended to ensure that offences under clauses 1(1) and 1(2) would not
apply if a child occupies the property in question. The Minister explained the purpose of the
amendment:
A person under the age of 18 cannot in law hold a tenancy and the amendments make
it clear that the exemption applies if the tenancy could be transferred to another person
for the child’s benefit. 52

Government amendments to clauses 2, 3, 4, 5, 6, 8, 9 and the Schedule to the Bill were
agreed without debate.
The Minister moved amendments to add three new clauses to the Bill the purpose of which
was to increase social landlords’ access to data to “help them detect and prosecute
instances of fraud.” 53 The new clauses (now sections 7-9 of the Act) give the Secretary of
State (and Welsh Ministers in Wales) power to make regulations concerning social landlords’
powers to require information in connection with housing fraud. These regulations will be
subject to the affirmative resolution procedure. 54 The Minister explained the powers that the
regulations are expected to contain:
The regulations will determine who may use the power to require information. At
present, we intend that only persons authorised by local authorities will be able to use
the power to require information. The Bill would require persons using the power to
have regard to guidance issued or approved by the Secretary of State. Only
organisations specified in the regulations would be required to comply with an
authorised person’s request for information. Discussions with social landlords have
suggested that the key private sector holders of data they need to access for the
purpose of building up strong evidence of fraud are banks, building societies and utility
companies. We intend those bodies to be on the list of organisations that are
compelled to supply data.
When conducting social housing fraud investigations, it is important to be able to link
the tenant to another address, which can provide evidence that, for example, the
tenant is sub-letting the social home they have been allocated, or that they own a
home that they didn’t declare when applying for social housing. Banks, building
societies and utility companies hold information that can indicate that the named tenant
has an account registered at another address, and in the case of banks and building
societies, account statements can provide evidence of receipt of payments suggesting
50
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they are sub-letting for money, and of expenditure suggesting the tenant is making
monthly mortgage payments, thereby denoting they own a property. We do not
currently intend to add any other organisations to the list, but, as suggested by the
Information Commissioner’s Office, we would able to amend the list by regulation to
ensure that it is no longer or shorter than necessary.
We will consider other safeguards that should be included in the regulations. For
example, we will consider whether the regulations should specify when requests to a
listed body may be made, whether the number of persons that a local authority may
authorise should be limited, and whether only persons believed to have committed an
offence should be subject to having their data accessed. We do not intend for sensitive
personal data to be accessible. To ensure that organisations comply with requests for
information, new clause 2 allows the creation of an offence for non-compliance with a
request for data. We intend to create a defence in cases where all reasonable efforts
have been made to comply with the request. 55

This amendment reflected one of the proposals contained in the Government’s consultation
paper with which 90% of respondents agreed. Respondents suggested a wide range of
bodies from whom they would like to require information:
These included, but were by no means limited to, insurance companies, telecoms and
internet providers, letting agents, credit reference agencies, schools, TV Licensing,
Driver and Vehicle Licensing Agency, Department for Work and Pensions and Her
Majesty’s Revenue and Customs. The need for flexibility in the light of experience and
changes to organisations was stressed. 56

In Committee, the Minister responded to a request to include Sky subscriptions in the list:
...we do not want the list to be any longer or shorter than is absolutely necessary, as I
said earlier, but I take his comments on board and we will take a look at whether
satellite TV subscriptions can play an important part. However, I would be wary of
making the list too long and too wide, for the very reasons that I suspect he was
alluding to. 57

The Minister confirmed that non-compliance with a request for information sharing would be
a criminal offence. 58
The Bill received its Third Reading on 9 November 2012.
Lords Stages
The Bill received its Second Reading in the House of Lords on 30 November 2012. Issues
debated included: the need for adequate provision of information to tenants about the
proposed changes; the application of sanctions in cases where a tenant, had they applied for
permission to sublet, would likely have been granted such permission; the potential for
information sharing between agencies such as Her Majesty’s Revenue and Customs
(HMRC) and social landlords when investigating potential fraud; and the rights of tenants
with assured (as opposed to secure) tenancies. 59
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There was no debate at Lords Committee stage. 60 The Bill had its Third Reading on
14 January 2013. No amendments were made and the Act received Royal Assent on
31 January 2013. The Act extends to England and Wales and was brought fully into force in
England on 15 October 2013 (The Prevention of Social Housing Fraud Act 2013
(Commencement) (England) Order 2013 SI 2013/2622). 61

60

61

HL Deb 18 Dec 2012 c1466. Baroness Eaton moved that the ‘Order of Commitment’ (which usually brings
about Committee Stage) be discharged as no amendments had been tabled and no Members had indicated a
wish to speak in Committee.
DCLG Press release, Tenancy cheats to face the full force of the law, 15 October 2013
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