“Insulting words or behaviour”: Section 5 of
the Public Order Act 1986
Standard Note:

SN/HA/5760

Last updated:

15 January 2013

Author:

Pat Strickland and Diana Douse

Section

Home Affairs Section

The Government has now announced that it is “not minded” to challenge a Lords amendment
to the Crime and Courts Bill which would remove the word “insulting” from section 5 of the
Public Order Act 1986. Section 5 makes it an offence to use “threatening, abusive or
insulting words or behaviour, or disorderly behaviour” or to display “any writing, sign or other
visible representation which is threatening, abusive or insulting” within the hearing or sight of
a person “likely to be caused harassment, alarm or distress thereby”.
Section 5 has been used to arrest and/or prosecute (for example) religious campaigners
against homosexuality, a British National Party member who displayed anti-Islamic posters in
his window and people who have sworn at the police. Police charged a teenage antiScientology protestor, although the charges were later dropped, as they were in a well
publicised case of a student arrested for calling a police horse “gay”. Hotel owners were
charged (although later acquitted) following a religious discussion with a Muslim guest. The
Human Rights organisations Liberty and Justice and the Joint Committee on Human Rights
(JCHR) have argued for some time against the current wording. In a response, the previous
government said in 2009 that removing the word insulting would leave courts to decide
whether particular words or behaviour were “(criminally) abusive or merely (non-criminally)
insulting”. It proposed instead to deal with the issue through guidance.
The “Reform Section 5” campaign, supported by groups as diverse as the National Secular
Society and the Christian Institute, has commissioned polling of MPs. The most recent poll,
based on responses from 154 MPs, suggested that a majority of Liberal Democrat and
Conservative Members backed reform.
There have been several attempts to amend section 5. In October 2011, the Government
published the consultation document on the issue, but it has yet to publish a response. At the
Lords report stage of the Crime and Courts Bill [HL] the Government resisted an amendment
to remove the word “insulting”, but this was agreed to on division. However, in the Commons
second reading debate the Home Secretary said that whilst the Government support the
retention of section 5 as currently worded, it is “not minded” to challenge the amendment in
the light of assurances from the Director of Public Prosecutions.

This information is provided to Members of Parliament in support of their parliamentary duties and is not
intended to address the specific circumstances of any particular individual. It should not be relied upon
as being up to date; the law or policies may have changed since it was last updated; and it should not be
relied upon as legal or professional advice or as a substitute for it. A suitably qualified professional
should be consulted if specific advice or information is required.
This information is provided subject to our general terms and conditions which are available online or
may be provided on request in hard copy. Authors are available to discuss the content of this briefing
with Members and their staff, but not with the general public.
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1

What is the offence?

Section 5 makes it an offence to use “threatening, abusive or insulting words or behaviour, or
disorderly behaviour” or to display “any writing, sign or other visible representation which is
threatening, abusive or insulting” within the hearing or sight of a person “likely to be caused
harassment, alarm or distress thereby”. The offence does not depend on harassment, alarm
or distress actually having been caused in the particular case.
It is a defence for a person accused of this offence if he (or she) can prove:
• that he had no reason to believe that there was any person within hearing or sight
who was likely to be caused harassment, alarm or distress;
• that he was inside a dwelling and had no reason to believe that the words, behaviour,
writing, signs, or other visible representation would be heard or seen by a person
outside that or any other dwelling; or
• that his conduct was reasonable.
A person is guilty of an offence under section 5 only if
• he intends his words or behaviour to be (or is aware that it may be) threatening,
abusive or insulting; or
• if he intends his behaviour to be (or is aware that it may be) disorderly.
The police can arrest a person without a warrant if he (or she) fails to heed a warning to stop
the conduct in question. The maximum penalty is a £1,000 fine.

2

Section 5 is capable of being charged as a racially or religiously aggravated offence if the
offender demonstrates hostility based on the victim’s membership of a racial or religious
group around the time of the offence, or if it is wholly or partly motivated by hostility towards
members of such a group. 1
There is also an offence in section 4A of the Act 2 which is very similar to that in section 5,
except that in this case the harassment, alarm or distress must have actually been caused to
a person, and intentionally so. It is thus a more serious version of the section 5 offence, and
the maximum penalty is six months imprisonment, a fine of £5,000 or both.

2

The introduction of section 5

The Public Order Act 1986 followed a Law Commission review of the law in this area, 3 which
had been prompted originally by disturbances in Southall in April 1979. Later disturbances
such as the riots in Brixton and other cities in 1981 and those associated with the miners’
strike of 1984-5, were also influential.
Before the changes, there were a number of relevant common law offences, together with
other offences under the Public Order Act 1936. There had been a provision in the 1936 Act
which prohibited “threatening, abusive or insulting words or behaviour” but only where there
was intent to cause a breach of the peace, or where such a breach was likely. 4
The new provision in the 1986 Act had not been recommended in the Law Commission
report, or in the Government’s earlier Green Paper 5 , although a subsequent White Paper
“tentatively” proposed it, acknowledging the definitional difficulties. 6
A legal textbook, The Law of Public Order and Protest, gives the following assessment of
section 5:
The offence under s 5 was the most controversial of the statutory offences in the Public
Order Act 1986 both before and during the passage of the Bill. Whereas the repealed
s 5 o the Public Order Act 1936 (replaced by Public Order Act 1986, s 4) was
considered the lowest-level public order offence prior to the 1986 Act, the offence
under s 5 is more widely drawn and extends the criminal law into areas of annoyance,
disturbance, and inconvenience. In particular, it covers behaviour which falls short of
violence or the threat or fear of violence. 7

3

Guidance

The latest version of the Crown Prosecution Service guidelines for the section 5 offence is as
follows:
Whether behaviour can be properly categorised as disorderly is a question of fact.
Disorderly behaviour does not require any element of violence, actual or threatened;

1
2
3

4
5
6
7

Section 31(1)(c) Crime and Disorder Act 1998 as amended
Inserted by the Criminal Justice and Public Order Act 1994
Law Commission, Offences relating to Public Order, HC 85 1983-84/Law Commission Report No 123, 24
October 1983
Section 5 Public Order Act 1936
Review of the Public Order Act 1936 and related legislation, Cmnd 7891, April 1980
Review of Public Order Law, Cmnd 9510, May 1985, para 3.26
His Honour Judge Peter Thornton QC et al, The Law of Public Order and Protest, 2010, p36. See also House
of Commons Library Reference Sheet 86/19 January 1986 (not available electronically) for further historical
background
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and it includes conduct that is not necessarily threatening, abusive or insulting. It is not
necessary to prove any feeling of insecurity, in an apprehensive sense, on the part of a
member of the public (Chambers and Edwards v DPP [1995] Crim LR 896). The
following types of conduct are examples, which may at least be capable of amounting
to disorderly behaviour:
•

causing a disturbance in a residential area or common part of a block of flats;

•

persistently shouting abuse or obscenities at passers-by;

•

pestering people waiting to catch public transport or otherwise waiting in a queue;

•

rowdy behaviour in a street late at night which might alarm residents or passers-by,
especially those who may be vulnerable, such as the elderly or members of an
ethnic minority group;

•

causing a disturbance in a shopping precinct or other area to which the public have
access or might otherwise gather; bullying.

Section 5 should be used in cases which amount to less serious incidents of anti-social
behaviour. Where violence has been used, it is not normally appropriate to charge an
offence under section 5 unless the physical behaviour amounts merely to pushing or
undirected lashing out of a type likely to cause no more than a glancing blow, minor
bruising or grazing. Such conduct may also be classified as disorderly and suitable for
a charge under section 91 CJA 1967 in appropriate circumstances.
There must be a person within the sight or hearing of the suspect who is likely to be
caused harassment, alarm or distress by the conduct in question. A police officer may
be such a person, but remember that this is a question of fact to be decided in each
case by the magistrates. In determining this, the magistrates may take into account the
familiarity which police officers have with the words and conduct typically seen in
incidents of disorderly conduct. (DPP v Orum [1988] Crim L R 848).
Although the existence of a person who is caused harassment alarm and distress must
be proved, there is no requirement that they actually give evidence. In appropriate
cases, the offence may be proved on a police officer's evidence alone.
Police officers are aware of the difficult balance to be struck in dealing with those
whose behaviour may be perceived by some as exuberant high spirits but by others as
disorderly. In such cases informal methods of disposal may be appropriate and
effective; but if this approach fails and the disorderly conduct continues then criminal
proceedings may be necessary.
In deciding whether a charge under section 5 is appropriate, the nature of the conduct
must be considered in light of the penalty that the suspect is likely to receive on
conviction.
Where there is reliable evidence that the accused was drunk in a public place at the
time of the alleged offence to the extent that the accused had lost the power of self
control, a charge of drunk and disorderly behaviour should be preferred where
otherwise a section 5 charge would be appropriate.
By virtue of section 31(1)(c)of the Crime and Disorder Act 1998 (as amended by the
Anti-Terrorism, Crime and Security Act 2001), section 5 is capable of being charged as
a discrete racially or religiously aggravated offence, refer to CPS Guidance on
Prosecuting Cases of Racial and Religious Crime, elsewhere in the Legal Guidance.
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Racially/religiously aggravated section 5 is a summary only offence, with the maximum
penalty being a fine not exceeding level 4 on the standard scale.
By virtue of Schedule 7 of the Serious Organised Crime and Police (SOCAP) Act 2005,
section 5 is capable of being an arrestable offence if the criteria in section 24A PACE
(as amended by section 110 SOCAP Act 2005) is satisfied. 8

Public order guidance by the Association of Chief Police Officers was reviewed in 2010. The
current version contains guidance on how section 5 should be used. 9 This notes that the
constituent elements of a section 5 offence are action, intent and impact. If an individual’s
conduct is “gratuitously insulting” and he or she intends it to be or is aware that it might be,
then the guidance says that it will in most cases follow that it is objectively unreasonable,
especially where it was motivated by hostility towards members of a racial or religious group.
The guidance goes on to say that the key is to distinguish between the message or opinion
being communicated and the manner in which it is conveyed. “It is conduct of behaviour
which is gratuitous and calculated to insult that is the subject of the offence rather than the
public expression of an offensive message or opinion. (Percy 2001)” 10

4

How has section 5 been used?

Examples of where people have been successfully prosecuted under section 5 include the
case of a preacher who had walked the streets of Bournemouth with a sign displaying the
words “Stop Immorality”, “Stop Homosexuality” and “Stop Lesbianism”. He was charged and
convicted with an offence under section 5 in 2002. He died before his appeal was heard,
and the Divisional Court refused this in January 2004. 11 In a 2003 example, the Divisional
Court upheld the conviction of a British National Party member who had displayed a poster
on the window of his flat with the words “Islam out of Britain”. 12
There have also been cases where people who have sworn at the police have been
prosecuted. In one of these, the Divisional Court noted that, while it was certainly not
impossible for a police officer to be the person caused “harassment, alarm or distress” under
the terms of section 5, “very frequently, words and behaviour with which police officers will be
wearily familiar will have little emotional impact on them save that of boredom.” 13 The ACPO
guidance concludes from this that police officers are expected to show a degree of fortitude,
and that the conduct complained of would have to go beyond that which police officers would
normally come across in their duties. 14 In a more recent case, the Court of Appeal
overturned the conviction of a young suspect who repeatedly swore while being searched for
drugs. The judge said police officers were so regularly on the receiving end of the ‘rather
commonplace’ expletive used that it was unlikely to cause them ‘harassment, alarm or
distress’. He added that in this particular case it was ‘quite impossible to infer that the group
of young people who were in the vicinity were likely to have experienced alarm or distress at
hearing these swear words’. 15 The Metropolitan Police Commissioner, Bernard Hogan-

8
9
10
11
12
13
14
15

CPS, Public Order Offences incorporating the Charging Standard [accessed 15 January 2013]
ACPO, Manual of Guidance on Keeping the Peace, 2010, pp 30-31
Ibid, p31
Hammond v DPP, [2004] EWHC 69 (Admin) 13 January 2004
Norwood v DPP, [2003] EWHC 1564 (Admin);
DPP v Orum [1989] 1 WLR 88
2010 guidance paragraph 2.42
Harvey v DPP, Queen's Bench Division (Administrative Court), 17 November 2011. See also “Judge: it's no
crime to swear at police they are used to it”, Telegraph, 20 November 2011
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Howe, reportedly said that he was ‘deeply disappointed’ by the court ruling and his force
would still arrest people who direct foul language at officers. 16
There have also been well-publicised cases where charges have been dropped before they
came to court, although campaigners point to the distress for those involved before this
happens. In 2008, City of London police charged a teenager under section 5 for
demonstrating outside the London Headquarters of the Church of Scientology with the word
“cult” on a placard, 17 but the charges were dropped days later. 18 In 2006 a student who
asked a police officer if he realised his horse was gay reportedly spent a night in a police cell
before charges were dropped. 19 The Christian Institute, which is campaigning on this issue,
cites a case of hotel owners charged (although later acquitted) following a religious
discussion with a Muslim guest. 20
Courts have to consider these cases in the light of Article 10 of the European Convention on
Human Rights, which protects freedom of expression. However, this is not an unqualified
right: Article 10(2) states that it may be subject to such “restrictions or penalties as are
prescribed by law and are necessary in a democratic society” in the interests of national
security, for the prevention of disorder or crime or “for the protection of the reputation or
rights of others”. 21

5

The Joint Committee on Human Rights

The Joint Committee on Human Rights raised the issue in their 2009 report Demonstrating
respect for rights? A human rights approach to policing protest:
Section 5 of the Public Order Act gives the police a wide discretion to decide what
language or behaviour is “threatening, abusive or insulting”. Whilst arresting a protestor
for using “threatening or abusive” speech may, depending on the circumstances, be a
proportionate response, we do not think that language or behaviour which is merely
“insulting” should ever be criminalised in this way. Whilst we welcome the Minister’s
agreement to discuss the examples we raised with ACPO in order to see whether
guidance or support to police officers would improve matters, we do not consider that
improving guidance will be sufficient to address our concern.
We recommend that the Government amend section 5 of the Public Order Act 1986 so
that it cannot be used inappropriately to suppress the right to free speech, by deleting
the reference to language or behaviour that is merely “insulting.” This amendment
would provide proportionate protection to individuals’ right to free speech, whilst
continuing to protect people from threatening or abusive speech. We suggest such an
amendment. 22

The previous government in its response said that whilst they saw the merits in the
Committee’s argument in the context of policing protest, it saw potentially far-reaching
implications for the policing of level disorder on the street, and for the racially and religiously
16
17
18

19
20
21

22

“Met Police chief officers will still arrest swearing suspects despite court ruling”, Telegraph, 22 November 2011
“Teenager faces prosecution for calling Scientology 'cult'”, Guardian, 20 May 2008
Liberty Press Release, Free Speech Victory as Charges against Teen Anti-Scientology Protestor Dropped,
23 May 2008
"'Gay' police horse case dropped", BBC News, 12 January 2006
Christian Institute, Thought Crimes Briefing, October 2010
A useful discussion of this can be found in Thornton et al, The Law of Public Order and Protest, 2010,
pp408-12
Joint Committee on Human Rights, Demonstrating respect for rights? A human rights approach to policing
protest, HL 47/HC 320 2008-09, 23 March 2009
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aggravated section 5 offences. It promised to come back to the Committee following
consultation with stakeholders, but said “in the short-term, ACPO will seek to address the
concerns of the Committee in its redraft of the Keeping the Peace manual which provides
guidance on public order policing.” 23
The consultation document which was sent to stakeholders was not published, although the
human rights organisation Justice did publish its response to it. 24
In the event, the JCHR revisited the subject of policing protest following the G20
demonstrations in London in which Ian Tomlinson died, and they raised the issue of section 5
again. 25 This time, the previous government response (in the form of a letter to the
Committee’s then chairman, Andrew Dismore) discussed the issue in more detail in the light
of the results of its consultation exercise:
The Government has considered responses from ACPO, the Police Federation, the
CPS, Justice, the Law Society and Justices' Clerks' Society. While the Government
understands the reasons for the Joint Committee's proposal, we consider that it would
in fact be counterproductive. As some respondents to our consultation pointed out, the
proposal would result in the courts being left in a very curious position on having to
decide on a case by case basis whether particular words or behaviour were (criminally)
abusive or merely (non-criminally) insulting.
The Government also agrees with the views of the police and the CPS that the effect of
the amendment on minority ethnic and faith communities is likely to be negative and
would have a detrimental effect on victims of hate crime. By way of example, in the
context of disability hate crime, where insulting words and behaviour are a common
feature, if "insulting" is removed from the offence, it is possible that people who mock
and verbally torment disabled and other vulnerable people would commit no offence,
even though the overall circumstances and failures to respond to requests to desist
meant that the behaviour concerned could properly be described as criminal. In its
current form, Section 5 protects citizens from being gratuitously insulted as they go
about their business in public.
The Government is nevertheless concerned about inappropriate use of Section 5 of the
Public Order Act, particularly where it interferes with the right to freedom of expression.
Although Section 5 is a broad offence which offers the police wide discretion, the
courts have held that it does not conflict with the right to freedom of expression
contained in Article 10 of ECHR and sections 5 and 6 contain the necessary balance
between the right of individual freedom of expression and the right of others not to be
insulted and distressed.
In our discussions with the police and others about the Committee's proposed
amendment, the Government has been unable to identify specific guidance or training
for the police on the use of Section 5. Given the wide discretion which is afforded to the
police and the potential impact on freedom of expression, it is vital that officers have a
clear understanding of this offence both in the context of its use in protests and tackling
lower level disorder on the street. The Government shares the conclusion of the HMIC
report Adapting to Protest that "it is disquieting that such a modest amount of time is
devoted in public order training to the complex legal landscape. It is hard to
23

24

25

The Government Reply to the Seventh Report from the Joint Committee on Human Rights Session 2008-09 Hl
Paper 47, HC 320 CM 7633, May 2009
Justice, Response to Home Office consultation Amendment to Section 5 of the Public Order Act 1986,
September 2009
Joint Committee on Human Rights, Demonstrating Respect for Rights? Follow-up, HL 141/HC 522, 2008-09,
28 July 2009.
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overestimate the importance of officers' understanding of the law when each individual
officer is legally accountable for the exercise of his or her powers.." The Committee will
be aware that the ACPO Manual of Guidance on Keeping the Peace is being revised
and we shall ensure that advice on the use of section 5 in the public order context is
incorporated within that Manual.
The Government notes the Committee's previously expressed view that guidance will
not be sufficient to address inappropriate use of section 5 by the police. We do not
share this view and intend to provide separate guidance for the police on Section 5
which reiterates the balance between the right of individual freedom of expression and
the right of others not to be insulted and distressed gratuitously. We shall draft
guidance in consultation with ACPO, the CPS, NPIA and civil liberty groups. We intend
to have a draft ready in line with the timetable for the revision of wider ACPO guidance
on public order which we shall share with the Committee. 26

5.1

Amendments to the Coroners and Justice Bill 2008-09

The Joint Committee on Human Rights pointed out in its report on the previous
Government’s Coroners and Justice Bill that that Bill would represent an opportunity to
amend section 5 to remove the references to “insulting” words or behaviour. 27 Lord Lester of
Herne Hill moved an amendment during the Bill’s report stage in the Lords, but withdrew it
pending the results of the previous Government’s consultation exercise. 28
As discussed below, in October 2011, the JCHR also said they would support such an
amendment to the Protection of Freedoms Bill in their report on the Bill. 29

6

The Protection of Freedoms Bill

6.1

Consultation

The Coalition Government promised to introduce a “Freedom Bill” during the current session
of Parliament. On 1 July 2010, the Deputy Prime Minister, Nick Clegg launched the Your
Freedom website to allow the public to comment on which laws they felt should be repealed.
The website closed on 10 September 2010, although much of the archived material can still
be viewed.
Various groups called for the Bill to remove the word insulting from section 5, including the
Christian Institute 30 and Liberty. 31
6.2

The Bill

The Bill as introduced in the Commons did not contain a provision to amend section 5 of the
Public Order Act 1986. 32

26

27

28
29

30
31
32

Joint Committee on Human Rights, Demonstrating Respect for Rights? Follow Up: Government Response to
the Committee's Twenty-second Report of Session 2008-09 - Human Rights Joint Committee, HL 45/HC 328
2009-10
Joint Committee on Human Rights, Legislative Scrutiny: Coroners and Justice Bill , 20 March 2009,
HL 57/HC 362 2008-09
HL Deb 29 October 2009 c1187
Joint Committee on Human Rights, Eighteenth Report Legislative Scrutiny: Protection of Freedoms Bill,
7 October 2011, HL 195/HC 1490 2010-11, paras 157-8
Christian Institute, “Let’s be free to disagree”, Thought Crimes Briefing, October 2010
Liberty Liberty’s response to the Home Office’s ‘Your Freedom’ consultation ,October 2010, pp17-18
For an analysis of the Bill as introduced in the Commons, see Library Research Paper 11/20, The Protection
of Freedoms Bill. Information on the Bill’s progress can be obtained from the Protection of Freedoms Act
pages of the Parliament Website.
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Edward Leigh (Conservative) raised the issue during the Bill’s second reading debate. 33 He
argued that the provision had been brought in to tackle hooliganism, but that it was
“increasingly being used by police to silence peaceful protestors and street preachers”. He
cited the example of hotel owners, Ben and Sharon Vogelenzang, who had been prosecuted
following a dispute with a Muslim guest, although the case was thrown out by the judge.
Other examples included a protestor who carried a placard outside a scientology centre and
a man prosecuted for growling at a dog. Mr Leigh argued that the word insulting should be
deleted, that the criminal law did not “exist to protect people from feeling insulted” and that
there were adequate alternative powers to deal with low level public disorder. 34 Conservative
John Glen raised the case of the street preacher Dale Mcalpine who was arrested and
detained for “answering a question from a police community support officer about his views
on sexual ethics”. 35
Responding, James Brokenshire, said that the Government would continue to review the law:
An issue that was raised which is not in the Bill was section 5 of the Public Order Act
1986. It is essential to consider in the round whether current laws strike the right
balance on freedom of expression, freedom of assembly, freedom to manifest one's
religion and the need to protect the public. In its report, "Adapting to Protest", Her
Majesty's inspectorate of constabulary suggested that changing the law was not the
answer. In many ways it was the constant changes to the Public Order Act that had led
to operational confusion. The Government will continue to review the law throughout
the course of this Parliament to ensure that it allows competing rights to be properly
balanced. 36

Mrs Vogelenzang and Mr Mcalpine were amongst those who gave written evidence the
Public Bill Committee on the issue of section 5. 37 However, no amendments were tabled on
this issue, and it was not debated during the Bill’s committee stage.
At report stage, however, a cross-party group of Members tabled a new clause 1 which
would have removed references to “insulting” in section 5. 38 In its report on the Bill, the Joint
Committee on Human Rights said that it supported the amendment:
157. We note that an amendment has been tabled which would amend the Public
Order Act 1986 to limit public order offences to activities which are "abusive", rather
than "insulting".[145] This adopts a text proposed by our predecessor Committee,
which considered these provisions during its inquiry on policing and protest and
concluded:
Section 5 of the Public Order Act gives the police a wide discretion to decide what
language or behaviour is "threatening, abusive or insulting". Whilst arresting a protestor
for using "threatening or abusive" speech may, depending on the circumstances, be a
proportionate response, we do not think that language or behaviour which is merely
"insulting" should ever be criminalised in this way. Whilst we welcome the Minister's
agreement to discuss the examples we raised with ACPO in order to see whether
guidance or support to police officers would improve matters, we do not consider that
improving guidance will be sufficient to address our concern. We recommend that the
33
34
35
36
37

38

HC Deb 1 March 2011, cc224-9
Ibid c 229
Ibid c353
Ibid c269-270
See Protection of Freedoms Bill Memorandum submitted by Mrs Sharon Vogelenzang (PF 07) March 2011
and Memorandum submitted by Dale Mcalpine (PF 12) March 2011
New Clause 1 Notices of Amendments given on Tuesday 17 May 2011
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Government amend section 5 of the Public Order Act 1986 so that it cannot be used
inappropriately to suppress the right to free speech, by deleting the reference to
language or behaviour that is merely "insulting." This amendment would provide
proportionate protection to individuals' right to free speech, whilst continuing to protect
people from threatening or abusive speech.[146]
158. During second reading, this issue was raised and the Minister confirmed that the
Government intended to keep this issue under review during this Parliament.[147]
Earlier in the year we wrote to the Minister to ask if a provision with this effect would be
included in the Protection of Freedoms Bill.[148] We support the amendment of the
Public Order Act 1986 to remove all references to offences based on insulting
words or behaviour. We consider that this would be a human rights enhancing
measure and would remove a risk that these provisions may be applied in a
manner which is disproportionate and incompatible with the right to freedom of
expression, as protected by Article 10 ECHR and the common law. 39

New Clause 1 was not called for debate in the Commons and so did not make any progress.
The programme motion, which scheduled discussion of new clauses for the end of the
second day of Report, was the subject of heated debate as Members from all parties argued
that it would allow insufficient time for debate. However, the Home Office minister James
Brokenshire said that although there would not be any debate on New Clause 1 at that stage,
the Government would be consulting on the changes it proposed and – if the consultation
supported it – would possibly be able to address the issue during the Bill’s passage through
the Lords. 40
As the Government subsequently published its consultation document (see below), in the
event the issue was not raised very much during the debate on the Bill in the Lords. The
crossbench peer Lord Dear said during the second reading debate on 8 November 2011 that
“in normal circumstances” he would have tabled amendments in Committee but that in the
light of the Government’s consultation, he would not be doing so:
For obvious reasons it would not be sensible or proper to press for an amendment
while the consultation procedure is in place. I simply ask the Minister at this stage-a
stage when we are examining and discussing many other fundamental freedoms,
issues such as privacy, due process, freedom from arbitrary arrest and many others-to
note my remarks, to recognise the fundamental importance of freedom of speech in
this country, and perhaps to endorse my remarks in welcoming the conclusion of the
consultation procedure in January next year, when we might have an early opportunity
to return to this issue and to debate it fully, a debate which otherwise should and, I
believe, would have been featured in this Bill today. 41

The Protection of Freedoms Act 2012 received Royal Assent on 1 May 2012.
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The Reform Section 5 Campaign

The Reform Section 5 Campaign was re-launched at the House of Commons on 16 March
2012 under the slogan “Feel free to insult me”. 42 It describes its supporters as follows:

39

40
41
42

Human Rights Joint Committee, Eighteenth Report Legislative Scrutiny: Protection of Freedoms Bill,
7 October 2011, HL 195/HC 1490 2010-11, paras 157-8
HC Deb 10 October 2011 c82
HC Deb 8 November 2011 c193
See also “Law banning insulting language 'is strangling free speech'”, Telegraph, 16 May 2012
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A wide range of views are represented in the campaign from The Christian Institute to
the National Secular Society. Campaign groups including Big Brother Watch, The
Peter Tatchell Foundation and The Freedom Association are also supporters. In
Parliament, we have over 60 MPs and Peers signed up to this campaign

The former Shadow Home Secretary, David Davis, is playing a leading role in the campaign
and was quoted on the campaign’s website describing it as “vital to protecting freedom of
expression in Britain today”:
Who should decide who is insulted? The police? A judge? The truth is that Section 5 is
having a terrible, chilling effect on democracy today.

The Campaign commissioned an opinion poll amongst Members of Parliament. ComRes
surveyed 154 MPs between 14 February 2012 and 14 March 2012 by self-completion postal
or online questionnaire. Data were weighted to reflect the composition of the House of
Commons. 62% agreed with the phrase “It is no business of the criminal law to outlaw
“insults”, with 35% disagreeing, and 13% having no opinion. 58% agreed that the word
“insulting” should be removed from section 5 to protection freedom of speech, with 22%
disagreeing and 20% having no opinion.
More recently, the campaign published the results of a more recent poll which found a
majority of Conservative and Liberal Democrat MPs surveyed favoured the reform:
MPs are set to back the move to drop the term ‘insulting’ from Section 5 of the Public
Order Act 1986, according to a new poll by leading opinion pollster, ComRes.
The survey found a majority of both Conservative and Liberal Democrats – 79 per cent
and 70 per cent respectively – back the reform, with support among Labour MPs at 31
per cent.
The survey of 154 MPs comes in the wake of the Government’s defeat in the House of
Lords last month, which saw Peers vote overwhelmingly in support of Lord Dear’s
amendment to reform Section 5.
The amendment has now been incorporated into Clause 38 of the Crime and Courts
Bill, which is due to go before the House of Commons on 14 January.
Pressure further mounted against the Government following the news that Director of
Public Prosecutions, Keir Starmer, rejected their claim that amending the legislation
would hinder prosecutions against hooligans and yobs. 43

8

The Government’s consultation

The Government published its consultation document on 13 October 2011. 44 This sought
views on three issues relating to public order. The other two issues were connected to the
August 2011 riots. They were police powers to require the removal of face coverings and
curfew powers.
The aim of the consultation on section 5 was to “consider the value of the word ‘insulting’ in
section 5, whether it is consistent with the right to freedom of expression and the risks of
removing it from section 5.”

43
44

Reform Section 5, Government set for defeat on Section 5, polling suggests, accessed 15 January 2013
Home Office, Consultation on police powers to promote and maintain public order, October 2011
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1.12 The consultation aims to consider five key aspects of the use of the word
‘insulting’:
• Relevance: the significance of ‘insulting’ as a discrete example of offending behaviour
and whether the ‘threatening’ and ‘abusive’ limbs of section 5 could cover most
conduct that merits criminalisation.
• Balance: whether the word ‘insulting’ in section 5 provides a proportionate response
and satisfies the necessary balance between the right to freedom of expression and
the right of others to not be harassed, alarmed or distressed. This includes considering
whether the threshold for arrest is set at the right level.
• Impact: of removal of ‘insulting’ on racially and religiously aggravated offences (see
Background section for details) and the ability of the police to tackle hate crime and
disorder.
• Scope: the breadth or range of ‘insulting’ and its usefulness in capturing low level
public disorder, e.g. swearing at police officers.
• Interpretation: whether safeguards, such as the ‘reasonableness’ defence and
guidance to police officers, are adequate to address concerns. 45

The consultation closed on 13 January 2012. As yet no government response document has
been published, although some organisations’ responses which are available online are
listed in the appendix to this note.
In response to a Parliamentary Question on 17 September 2012, the Government said that a
response would be issued “in due course”:
Graham Jones: To ask the Secretary of State for the Home Department when she
expects to respond to the consultation on reform of section 5 of the Public Order Act
1986. [121054]
Damian Green: The Government is carefully considering all the views received during
the consultation and we will issue a response in due course. 46

9

Debate on the Crime and Courts Bill

Library Research Paper 13/4 gives full background on this Bill.
During the sixth day of debate in committee of the Crime and Courts Bill on 4 July 2012, the
Conservative peer Lord Mawhinney moved an amendment which would, again, have
removed the word insulting from section 5. Lord Mawhinney drew attention to the
Government’s failure to publish a response to the consultation:
This is the second time in just over a year that Parliament has been invited to remove
the word "insulting" from Section 5. Edward Leigh MP tabled such an amendment in
the other place in May 2011. The Government, in the form of James Brokenshire MP,
promised a public consultation, which indeed was launched on 13 October last year
and closed on 13 January this year. That, plus the handling of the Bill in the Commons,
meant that the other place never got around to pursuing an amendment to Section 5.
As your Lordships will know, the guidance is that the Government should respond
within three months to a public consultation. We are now heading towards six months
45
46
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and, as of two days ago, the Government still had not responded. The Minister then
promised conclusions "as quickly as possible". It is probably worth taking a minute to
ask ourselves: what is the problem that is constituted by the inclusion of the word
"insulting" in Section 5? 47

The Home Office minister Lord Henley apologised for the delay in responding:
I apologise to my noble friend for the fact that our consultation ended in January and
we have not responded within the appropriate three months; however, it did cover a
number of other issues. Obviously, it is now six months since that consultation ended.
As has been made clear by a number of noble Lords who spoke, we had some 2,500
responses to that consultation and we want to consider them carefully. It is clear that
there are a number of different and passionately held views on the subject. Given the
complexity of the issues raised, we in the Home Office, as Ministers and officials, are
still considering the balance of all those representations. 48

Lord Henley went on to indicate that the subject would probably be returned to at a later
stage in the Bill and Lord Mawhinney withdrew the amendment. 49
On the 12 December 2012 an amendment to remove "insulting" from sections 5 and 6 of the
1986 Act was moved at House of Lords report stage by Lord Dear." 50
Just before the debate an article written by Lord Dear was published in the Telegraph on
section 5. In the article Lord Dear argues that keeping the term “insulting” in section 5 limits
free speech and that the term “abusive” can be judged objectively. He also quoted from a
letter from the Director of Public Prosecutions regarding whether previous judgements under
section 5, stating that:
In a last-minute development, the Crown Prosecution Service now supports this view.
In a letter to me, dated December 6, the Director of Public Prosecutions, Keir Starmer
QC, explained that: “Having now considered the case law in greater depth, we are
unable to identify a case in which the alleged behaviour leading to conviction could not
be characterised as 'abusive’ as well as 'insulting’. I therefore agree that the word
'insulting’ could be safely removed without the risk of undermining the ability of the
CPS to bring prosecutions.” 51

In the report stage debate on the 12 December 2012 Lord Dear’s argument focused on the
implications on free speech posed by the term “insulting” in section 5 and on the Director of
Public Prosecution’s comments. Lord Taylor of Holbeach, Parliamentary Under Secretary for
Criminal Information, argued in the debate that the situation was complicated and the
Government held the view that the word “insulting” should not be removed from section 5:
Lord Taylor of Holbeach: My Lords, I understand the interest that has been shown in
this debate. I thank the noble Baroness, Lady Smith, for at least demonstrating that the
issues that the House has to consider are perhaps a little more complicated than some
of the speeches have implied. It is important to stress that there was a further sentence
to the letter of which the noble Lord, Lord Dear, kindly sent me a copy. After the
comments about the ability to prosecute, the letter continued:
"However, I appreciate there are other policy considerations involved".
47
48
49
50
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HL Deb 4 July 2012 c781
ibid
Ibid
HL Deb 12 December 2012 c1119
“Let’s do away with this insult to free speech”, Telegraph, 10 December 2012

13

He is right that the Government have to consider the full implications of this
amendment.
Let us make it clear: the Government are not seeking to change the law. It is this
debate and this amendment that are seeking to change the law. The law has existed
and has protected free speech, and incidents have been demonstrated. But we need to
be properly considerate before we change the law in this area.
As the noble Lord, Lord Dear, has explained, the amendment would repeal as an
offence the use of insulting words or behaviour that are likely to cause "harassment,
alarm or distress". As has been mentioned, the House will recall that a similar
amendment was put forward by my noble friend Lord Mawhinney in Committee. At that
point, he agreed to withdraw his amendment to allow the time for the Government to
fully consider their response. After all, they had a public consultation, as the noble
Baroness has mentioned, on possible reform of the whole of Section 5. I am grateful to
my noble friend, who I do not think is in his place.
The Government have completed their consideration of the consultation responses.
The consultation produced a polarisation of views-I do not think that that will surprise
noble Lords-between those seeking removal of the word "insulting" and those wishing
to retain it. The number of responses-there were more than 2,900-the strength of
feeling and the complex issues raised by respondents, on both sides of the debate,
make this a far from straightforward decision. If it were easy, I certainly would try to
make it easy.
The task falling to Government on this issue is to carefully balance the right of people
in a democratic society to express themselves freely with the Government's
responsibilities to protect the rights of others to go about their lawful business without
being caused harassment, alarm or distress. Therefore, it is important that the debate
on this issue is properly informed.
…
The Government have carefully considered the legitimate concerns and strongly held
views of respondents to the consultation. There are good arguments on both sides.
However, I must inform the House that the Government strongly holds the view
that the word "insulting" should be retained in Section 5 of the Public Order Act.
The Government have a responsibility to protect the public so that communities and
law-abiding citizens can live in peace and security. The police must have the powers
they need to meet this responsibility. We have considered this matter- 52

Despite the Government not backing the amendment it was agreed to by the Lords by 150
votes to 52. However, in the Commons second reading debate, the Home Secretary,
Theresa May, said that the Government were now “not minded” to challenge the
amendment, despite the fact that they still support retention of the current wording. This was
in the light of assurances from the Director of Public Prosecutions:
Let me now deal with clause 38, which would remove the word “insulting” from the
offence of using threatening, abusive or insulting words or behaviour in section 5 of the
Public Order Act 1986. This was added to the Bill in the other place. I respect the view
taken by their lordships, who had concerns that I know are shared by some in this
House about section 5 encroaching upon freedom of expression. On the other hand,
the view expressed by many in the police is that section 5, including the word
52
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“insulting”, is a valuable tool in helping them to keep the peace and maintain public
order.
There is always a careful balance to be struck between protecting our proud tradition of
free speech and taking action against those who cause widespread offence with their
actions. The Government support the retention of section 5 as it currently stands,
because we believe that the police should be able to take action when they are sworn
at, when protesters burn poppies on Armistice day and in similar scenarios. We have
always recognised that there are strong views in both Houses. Looking at past cases,
the Director of Public Prosecutions could not identify any where the behaviour leading
to a conviction could not be described as “abusive” as well as “insulting”. He has stated
that:
“the word ‘insulting’ could safely be removed without the risk of undermining the
ability of the CPS to bring prosecutions.”
On that basis, the Government are not minded to challenge the amendment made in
the other place. We will issue guidance to the police on the range of powers that
remain available to them to deploy in the kind of situation I described, but the word
53
“insulting” should be removed from section 5.

The Shadow Home Secretary, Yvette Cooper, asked to see the analysis behind the decision:
We also want to deal with the issue of section 5 of the Public Order Act 1986. I hope
that before that comes up in Committee the Home Secretary and her Ministers will be
able to provide the House with an assessment of the impact of section 5 on different
groups, particularly vulnerable and minority ones. Many people have said that the
existing section 5 has formed some kind of protection for them, so it would be helpful to
know that before we reach that point in Committee.
Sir Alan Beith (Berwick-upon-Tweed) (LD): Does that mean the Labour party does
not share the welcome voiced by the two parties on the Government Benches for the
Government’s acceptance of clause 38 and the removal of the word “insulting” from the
Public Order Act?
Yvette Cooper: Like the Home Secretary, I have always questioned whether there
was a case for removing this measure in the first place. If she has carried out further
analysis and believes it can be removed while maintaining protection for groups that
might be discriminated against or where the police need to have the flexibility to
respond effectively, we would be keen to see that evidence before we get to
Committee. It is important to ensure that we protect freedom of speech, but it is also
important to ensure that we can protect vulnerable groups from unfair discrimination. 54
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Appendix: Responses to the consultation
Whilst the Government has not yet published a response, some responses from
organisations are available online. They include the following: 55
British Naturism, Response to consultation on police powers to promote and maintain public
order, January 2012
Christian Legal Centre, Consultation on police powers to promote and maintain public order
Criminal Justice Alliance, Criminal Justice Alliance: Response to Consultation on Police
Powers to Promote and Maintain Public Order, December 2011
Evangelical alliance, Protecting free speech and public order, 19 January 2012
IARS and Stopwatch response, Consultation on Police Powers to Promote and Maintain
Public Order
Justice, Consultation on Police Powers to Promote and Maintain – Consultation Response,
January 2012
Liberty, Liberty’s Response to the Home Office’s Consultation on Police Powers to Promote
and Maintain Public Order, January 2012
Magistrates Association, Consultation on police powers to promote and maintain public
order, January 2012
National Secular Society, Consultation on police powers to promote and maintain public
order: A response by the National Secular Society, 12 January 2012
Pirate Party UK, Consultation on Police Powers to Promote and Maintain Public Order –
Response from the Pirate Party UK
The Police Foundation, Consultation on Police Powers to Promote and Maintain Public Order

55

all accessed 15 January 2013
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